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P-ROCEEDI-NGS
1:33 p. m
CHAI RPERSON CRI FFI S: Good afternoon,
| adi es and gentlenmen. | would |ike to call to order
the afternoon session of +the Board of Zoning
Adj ustnent of the District of Colunbia. It is the 4'"
of April 2006 and | am Geoff Giffis, Chairperson
Joining nme today is the Vice Chair, Ms. MIller, and
M. Etherly. Representing the National Capital
Pl anni ng Conmi ssion is M. Mann and representing the
Zoning Commission with us this afternoon, we're
pl eased to wel cone Ms. Mtten
Copies of today's hearing agenda are
avai l abl e for you. They are located on the table
where you entered into the hearing room Please, pick
one up. You can see where you are in the chronol ogy
of our cases this afternoon. Several very inportant
itenms for our opening introductions are as foll ows:
First of all, we wel cone everyone back to
a fully renovated and, hopefully, fully functiona
hearing room and also Ofice of Zoning across the
hall. If you haven't had an opportunity, it's well
worth wal ki ng over there and seeing the public room
and t he foruns of which there are conputer screens and

all sorts of areas to do great research on zoning
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i ssues and ot her issues.

That bei ng said, for our purposes today it
shoul d be clearly understood that all our proceedi ngs
are held in the open and before the public and they
are recorded. They are recorded in two fashions.
First and nost inportant, the Court Reporter sitting
to ny right on the floor before us will be creating
the official transcript.

Attendant to that we ask several things.
First of all, you are to fill out two w tness cards
prior to comng forward to speak to the Board. Those
Wi tness cards are at the table where you entered into
the hearing room They are also in front on the table
where you will provide testinobny. Two cards go to the
Court Reporter prior to comng forward to speak to the
Boar d.

When you are ready to address the Board,
you Wi || just need to nmake yoursel f confortabl e, have
a seat and turn the m crophone on, state your nane and
address for the record. You only need to do this
once. oviously, that will get us an understandi ng of
who you are.

W are al so being broadcast live on the
Ofice of Zoning's website. There are caneras al

about the room so when you are giving testinony the
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camera will be on you, but don't be nervous. The
i nportant aspect of that, however, is to namke sure
that you are speaking into the m crophone. And al so,
| would ask that everyone turn off their cell phones
and any ot her noi se maki ng devices so that we don't,
one, disrupt the attention of the Board and those
giving testinony before us, but also inportantly not
to di srupt the transm ssion of the inportant el enents
and facts that you will be presenting to us.

And you will be doing that in this order.
For variances and special exceptions we wll first
hear fromthe applicant and their case presentation.
Secondly, we wll hear any Governnment reports
attendant to an application. Third, we will hear from
t he Advi sory Nei ghbor hood Commi ssi on within which the
property is | ocated. Fourth, we wll hear from
persons or parties in support of an application.
Fifth woul d be persons or parties in opposition to an
appl i cati on. Sixth, finally, we wll call the
applicant forward again for any rebuttal w tnesses,
testimony or summations or cl osings.

Cross exam nation happens during the
hearing of all those people that are providing
testinmony. They are open to cross exam nation by the

applicant and parties in a case. The ANC wi t hi n whi ch
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the property is located is automatically a party in
t he case and, therefore, is a full participant and is
obviously then able to conduct cross exam nation.
Not hi ng precl udes us fromdirecting and limting cross
exam nation in ternms of time and scope, but | will get
into all of that if we need to specifically in each
case.

The record wll be <closed at the
conclusion of the hearings, which we anticipate
finishing today. So it's very inportant for you to
understand several things regarding that statenent.
Wien we close the record on a case, that nmeans no
other information is accepted into the record. That
nmeans no other information will be deliberated on
Therefore, it obviously isn't a basis of our deci sion.

So inmportant to understand that whatever
needs to be in the record, that you feel strongly
needs to be in the record for the Board's
consi deration and deliberation, should be submtted
either in witing and/or in oral testinony today.

The Board at tines | eaves the record open
for the acceptance of additional information. W are
very specific on what information would be accepted
and what information the record will be kept open for

and when that should be submtted into the Ofice of
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Zoni ng. W'll get into all of those types of
speci fics at the conclusion of any hearing. You won't
| eave the hearing roomw thout a full understandi ng of
what is expected.

The Sunshine Act requires us to hold our
hearings in the open and before the public. Thi s
Board does periodically enter into Executive Session
for reviewi ng the record and/ or del i berating on cases.
We do this in accordance to the Sunshine Act and it is
al so in accordance with our rules, regulations and
pr ocedur es.

The decision of this Board in contested
cases of which special exceptions and variances are
nmust be based exclusively on this record that | have
said is being created before us in the open and in the
public. Therefore, we ask that people present today
not engage Board Menbers in private conversations.
This my give the appearance of us receiving
information outside of the record and we certainly
don't want that appearance to be created.

At this tine, let me ask -- well,
actually, let me just say a very good afternoon to Ms.
Bailey who is on ny very far left with the Ofice of
Zoni ng. Ms. dazer with the Ofice of Attorney

CGeneral is with us and M. My with the Ofice of
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Zoning is also with us this afternoon.

Let nme ask that all those peopl e pl anning
to testify or provide testinony to the Board this
afternoon to, please, stand and give your attentionto
Ms. Bailey. She is going to swear you all in.

MS. BAI LEY: Woul d you, pl ease, raise your
ri ght hand?

(Wher eupon, the witnesses were sworn.)

CHAI RPERSON GRI FFI S: Excel l ent.  Thank
you all very much. Wth that, everyone sworn in that
will be providing testinony this afternoon, we can
nove on to prelimnary matters. The issues of
prelimnary matters are those which rel ate to whet her
a case wll or should be heard today, requests for
post ponenents, continuances, wthdrawals, whether
proper and adequate notice has been provided on an
application. These are all elenents of a prelimnary
matter.

" mgoing to ask staff first if they have
any prelimnary matters, but if anyone here is present
that has a prelimnary matter for the Board's
attention with any of the cases in the afternoon,
woul d ask that you conme forward and have a seat at the
tabl e as an i ndi cation of having a prelinmnary natter.

V5. Bailey, are you aware of any
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prelimnary matters?

MS. BAILEY: M. Chairnman, good afternoon,
and to the Menbers of the Board and to everyone.
Staff does not have any prelinmnary matters, sir.

CHAI RPERSON GRI FFI S: Excel | ent. Not
seeing any indication of having any prelimnary
matters, | think we're ready to nove forward then
Wth that, | believe we can call the first case.

MS. BAILEY: Thank you. The first caseis
a continued, a limted continued hearing, a linmted
hearing | should say, and that is Application No.
17383 of The Lab School of W shington and it's
pursuant to 11 DCMR section 3104.1, for a special
exception to permt an increase in faculty and staff
from95 to 182, and an increase in student enroll nment
from 310 to 330 at 4759 Reservoir Road, NNW, and to
permt the wuse of 4749 Witehaven Parkway for
adm ni strative offices under section 206, and for
accessory parking spaces for an existing private
school under section 214.

The property is located also at 4749
Whi t ehaven Parkway, N W, and 4759 Reservoir Road
NNW As | said, this is a continued public hearing,
limted, and the property is zoned R-1-B. It's

| ocated in Square 1372 on Lot 25 and Square 1374 on
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Lot 840.

CHAI RPERSON CGRI FFI'S:  Thank you very much.
Appreciate that calling and | think I'Il get through
exactly what we're going to do on this case, but |et
nme ask is M. Green present yet, M. Geen, Ofice of
Attorney Ceneral? Very well. kay. Let's nove
ahead. W have set aside an hour, 60 minutes. W
have our guest of honor that | believe you re goingto
come forward. Ms. Prince, if you wouldn't mnd
i ntroduci ng yourself for the record.

Just to reiterate, of course, we have a
limted scope that we're continuing this hearing for.
W' re aski ng t hat Departnent of Transportation present
their report and we will have cross exam nation of
t hat and perhaps additional information. M. Prince?

MS. PRI NCE: Good afternoon, Chairman
Giffis and Menbers of the Board. | amAllison Prince
with Pillsbury Wnthrop Shaw Pittrman and | am here
today on behalf of The Lab School. | am here with
Sally Smith, the school's director, Peter Braun and
Marty Wells, our traffic expert.

| didn't intend to have Sally or Peter
testify, except in response to questions. | did,
however, understand that M. Wells shoul d be prepared

to present the Traffic Managenent Plan and he has a
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bri ef PowerPoi nt presentation where he can do that.

W appreciate the opportunity for this
further hearing. It has allowed us to refine the TMP
and to determ ne that the TMP can work with or w t hout
t he angl ed spaces. It has al so provided us with tine
for a constructive dialogue with the ANC

As Marty Wells will describe, the TM
works very well with the angled spaces. The spaces
will be a benefit to the comunity. They will unify
and organi ze | ower Whitehaven and will elimnate the
exi sting patchwork of underbrush, street parking and
parking in the driveways associated with the forner
houses on Wit ehaven.

Equal Iy inportant, the spaces will allow
for the provision of a continuous sidewalk from
Foxhall Road to Macarthur Boul evard. This wll
greatly inprove pedestrian safety. DDOT appears to
have a phil osophi cal objection to the concept of using
publ i c space for required parking. | would argue that
t hi s phi | osophi cal objection shoul d be overcone by t he
real imedi ate and practical benefits of the spaces,
and the fact that these spaces will count toward the
parking requirenment for only five years.

Further, they will provide arental incone

stream to this city and a pernmanent sidewal k. The
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rental of public space for parking is a well-
established practicein D.C. It is not a new concept.
However, the TMP al so works wi t hout the angl ed spaces.
The TMP is sinple, neasurable, enforceable and
flexible. Because it is flexible, we can increase the
par ki ng supply through agreenments w th neighboring
property owners to make it work in lieu of the angled
spaces.

In the event that these spaces and the
other TMP neasures are not sufficient, we wll be
obligated to secure nore off-site parking. For
better, for worse, |lower Witehaven wll remain
unchanged wit hout the angl ed spaces.

W urge you to approve the TMP either with
or wi thout the angl ed spaces to all ow your approval of
this five year special exception. As | said, the TMP
is sinple, flexible, measurable and enforceable. It
is agood plan that will address our i mmedi ate probl em
without the need for elimnating existing faculty
nmenbers and reduci ng student enroll nment.

| f you have no questions, | would like to
proceed with Marty Wells' presentation which is about
10 m nutes. At that tine, after that, we can
entertain questions fromthe Board.

CHAl RPERSON GRI FFI'S: Excellent. W have
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one prelimnary question.

M5. PRI NCE: Sure.

VICE CHAIR M LLER: | could go | ater, but
why does the applicant prefer the angled parking to
t he | eased parking?

M5. PRINCE: The | eased parking?

VICE CHAIR M LLER: The | eased parking
alternative, yes.

M5. PRINCE: W can definitely cover that
in nore detail, but a sinple site visit would speak a
t housand words in this case.

Angl ed par ki ng exi st s on upper Wit ehaven.
St. Patrick's School already has angled parking in
pl ace. Based on nmany, nany conversations with St
Patrick's and observation of the day-to-day operation
of those spaces, Lab is convinced that it's a good,
desi rabl e condi ti on and woul d be very hel pful on | ower
Wi t ehaven.

It would increase the parking supply. It
woul d provi de the conti nuous sidewal k. Right now, if
you were to visit |ower Witehaven, you would find
students and just pedestrians in general wal ki ng down
t he m ddl e of | ower Witehaven. There is no sidewal k.
So the sidewal k i s an i nredi at e expensi ve i nprovenent

t hat the school woul d construct in connectionwith the
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angl ed spaces.

VICE CHAIR M LLER And could you just
address the |eased parking situation, because |
understood that to be the alternative.

M5. PRINCE: Marty will get into this --

VICE CHAIR M LLER:  Ckay.

M5. PRI NCE: -- in his report, but
basically, and | believe this was initially a
suggestion from the ANC, we approached GCeorge
Washi ngt on Uni versity about the potential for securing
some spaces on the canpus to help fill our gap in

parking on a short-termbasis for the five years. GW

initially responded with a willingness to provide 15
spaces. When the angled spaces continued to be
controversial, GW it looks like, has agreed to

provi de 30 spaces.

But when | said flexible, I want to be
clear that any agreenent we reach with any abutting
property owner will be subject to termination on 90
days notice, won't necessarily flowfor the whole five
years. So we need a flexible tool in the formof the
TWMP that will allow us to provide spaces in Location
A, but if Location A doesn't work out, then we got to
find themin Location B

And everyone sort of has to understand
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that our TMP requires us to do that and because it's
very sinple and it's a pass or fail test, if we fail
it, then there is only one way to fix the probl emand
that is to get another agreenent sonmewhere else to
neet the parking shortfall or nmake the plan succeed in
t he ot her ways, shuttle. And | don't want to stea
Marty's thunder.

MR. VELLS: That's okay. You're doing a
great job.

CHAI RPERSON GRI FFI S: Let's nove ahead
t hen.

MR WVELLS: Good afternoon. | am Marty
Wells and | would like to present the TMP as quickly
as | can. kay.

CHAI RPERSON GRI FFI'S:  Hopeful ly, at sone
poi nt, the screens on the side are al so going to comne
on and you will be able to see this if you can't see
t he actual projection. But if you cannot, you should
nove around and make sure that you' re confortable and
able to view this.

MR VELLS: Wll, we're going to have to
do that. Well, ny able assistant will assist nme here
at the conputer, Maria.

Firstly, let ne orient you to -- just go

to the first slide, Maria. This is the site plan.
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This is the site plan for The Lab School. The
famliar Castle is here. This is the new gym This
is the on-site parking lot. There is sonme parking in
the back, in the rear of the gym This is Macart hur
Boul evard, Reservoir Road. This is Witehaven Par kway
and these are the angled parking spaces that we're
proposi ng. Next slide.

There are 43 of them angl ed spaces. Next
slide, please. They are highlighted here in yell ow.
Thi s design, for anyone who knows Wit ehaven Par kway,
woul d be famliar to you if you knew t he east end of
t he Whitehaven. Wen you're at St. Patrick's, it's
t he sane desi gn, same desi gn standards, the sane DDOT
desi gn standards that are proposed here as at the east
end.

CHAI RPERSON GRIFFIS: Is St. Patrick's on
public space? Do you know?

MR VELLS: It is. Hghlighted in blue
here is the proposed new sidewal k. As Ms. Prince has
described, there is no sidewalk on either side of
Whi t ehaven Par kway now. Anyone wal king along this
roadway does so in the paved area. This would add a
si dewal k on the south side which would connect to the
existing sidewal k at St. Patrick's. Next slide.

To do this, the 33 foot cross-section of
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Whi t ehaven woul d be wi dened by 23 feet. This is the
exi sting edge of pavenent right here. There would be
an additional 5 feet of pavenent for maneuvering
space. The depth of these parking spaces neasured
perpendi cular to the center line of \Witehaven is 18
feet. There then would be a 5 foot planted area and
a 6 foot sidewal k. And these dinensions are the sane
di mensi ons as the east end of Witehaven, the existing
angl ed spaces. Next slide, please.

Here is the rub. Today the school has 87
sel f-parki ng spaces on the subject property. Next.
The actual requirenment for the 182 faculty and staff
and the assenbly area provided for the high school by
your regulations is 130 spaces, SO you can see we're
short. Next slide.

The actual, the real parking demand,
however, is 175 spaces. |f one counts the nunber of
fol ks, the nunber of Lab School faculty staff, a few
students, visitors and so forth, at its peak in the
late norning there are about -- by our neasurenents
back in Cctober of this year, there are 175 parkers at
one instant. So they are on this site. Most
significant for the community and this Board is there
is spill-over, legal parking on streets as well as the

CVS |lot and el sewhere. That is the nub of the
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probl em Next slide.

W have a plan. In fact, we have two
plans. W have a Plan A and Plan B. Plan Ais with
the angled parking spaces and the goal is quite
si npl e. To mitigate or bring into balance what is
currently inbal anced, we want to bring the supply up
and the demand down, so they are equal or perhaps
there are a few nore parking spaces than there are
demand for spaces.

W want to do that in this fashion
Agai n, we have got 87 parking spaces now. Next. W
propose 20 on-site stacked parki ng spaces, park in the
aisle, intersticial spaces and so forth. Qur proposal
is to add t he angl ed spaces. Now, there are 43 angl ed
spaces that are proposed. Today along this sane
stretch of curb line, some 17 cars can park. So the
net additional capacity is 26 spaces. Next.

W want to | ease 15 spaces probably on the
CGeor ge Washi ngton Uni versity Munt Vernon Canpus, but
it mght be el sewhere, Safeway or sone other place.
So the total supply would be 148 spaces. So we woul d
be going from 87 spaces to 148 spaces. Next slide.

W propose to decrease the demand down to
130 parkers, so conpare. Before we go to that just

conpare the 130 to the 148. W woul d have nore spaces
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t han we have parkers who want to use those spaces. So
there would be a balance and we would have a snal
reserve

The way we're going to do that or propose
to do that in Plan Ais to get additional riders on a
shuttle bus that the school is currently operating,
operating between Mtro stations and the canpus.
During our surveys there were 14 faculty staff and
ot hers who used the shuttle bus. W want to increase
that up to just under 50 passengers, so increase it by
anot her 35. Next.

Car-pool. We would |ike to pronote car-
pool anongst the faculty and staff and to do that, we
woul d reserve five on-site parking spaces for car-
pool ers. Next.

So we're bringing the 175 current parKking
demand down to 130. The 130, whi ch happens to be your
zoni ng parking requirenent, is less than the 148 we're
proposing to provide. That is Plan AL That is with
t he angl ed spaces.

If we did not have the angled spaces,
next, we would go to Plan B and Plan B invol ves the
foll owi ng. 87 spaces, next, again use the 20 on-site
st acked spaces, next, |ease nore off-site spaces. So

i nstead of |easing 15 spaces, in this exanple we're
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increasing it to 30 spaces. One possibility anong
ot hers woul d be perhaps to | ease 15 from GN 15 from
Saf eway or sonebody el se. Next.

So we woul d have 137 par ki ng spaces, next,
and we have t he sane demand strategy here. Reduce the
demand from 175 down to 130 and to do that, next, we
woul d put people in shuttle buses, we woul d encourage
peopl e to car-pool and we woul d reduce from 175 down

to 130. 130 is |l ess than 137. Next .

For your know edge, the school is
operating a shuttle bus. It's called the Dragon
Mobi | e. | love that. Ri ght now the school is

connected to the Tenley Metro along this route and
also from -- the school is connected down to the
Rosslyn Station in Arlington. Next.

There is also -- there are evening
cl asses. There is an evening shuttle. It's a |oop
that connects the school with the Foggy Bottom GW
Metro Station, the Dupont Circle Metro Station and
back to the school and there are three circuits in the
eveni ng. Next.

Qur Transportation Managenment Plan, to
sumari ze, next, our parking supply is the 20 on-site
stacked spaces, the 43 angled spaces, 15 |eased

spaces. Qur parking demand we are attenpting to
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reduce through the use of public transportation and
we're doing several things, the school is doing
several things to pronote the wuse of public
transportation.

They are i Ssui ng Smart Benef i t or
Metrocheks at the rate of $105 per person per nonth.
Currently there are 48 participants in that, very
encour agi ng because we need to get another 45 or 35
folks on the shuttle. This is one of the ways we're
going to entice themto use the shuttle, subsidize
their Metro fare. Next.

The shuttle is free. Next. The school is
of fering a guaranteed ride hone. |If you used to use
your car and you felt a certain confort that, for
exanple, if you're a parent and you were concerned
that if ny child gets sick in the mddle of the day,
| need transportation to get back out to northwest
Washington or Prince George's County or Fairfax,
Virginia, if | don't have ny car, what do | do?

The school has said we will guarantee we
will get you to your hone. It may be a taxi ride. It
may be the use of the shuttle in the nmiddle of the
day. Peter Braun mght wuse his personal car.
What ever it takes, we're going to get you to your sick

chil d. Next .
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O course, we wll provide, the school
will provide information on the services avail abl e,
next, route maps and schedules and so forth, web
links. Next . School -wi de neetings pronote the
i mportance of using public transportation. Wrk with
nei ghbori ng schools and institutions.

There i s a thenme devel opi ng here. The old
school has shuttle buses. St. Patrick's has shuttle
buses. The university has the Col oni al Express. Lab
School now has a shuttle bus. Wile |l can't represent
any firm arrangenents, it seenms |ike the neeting of
very smart mnds can coordinate this as a system

Next. Car-pools, next, reserve five on-
site spaces for car-poolers, next, encourage parents
to car-pool. Frankly, the average vehicl e occupancy
for parents driving students to and from school is
| ow. It could be increased. Next, school bus
servi ce.

What you see here on the image that is
kind of wallpapering this slide, this is the Castle.
There are nmany, many yell ow school buses operated by
many different jurisdictions that carry, | believe,
about 41 percent of all the students, so that's a good
t hi ng.

Next, bicycles. There are limted
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bi keways and bi ke | anes, but to the extent that that
can be encouraged, the school does. Next, high school
drivers. It is restricted. Unlike sone other high
schools in the District, driving by students is not
permtted, except in hardship cases, and | believe
currently there are about five such cases, next, and
there are sanctions if you don't do what you're
supposed to do. Next, next.

Traffic managenent. There are several
things. | won't bel abor the point but, Maria, if you
woul d just go through those real quickly. The Board
can read those. There are several actions that the
school is taking to nonitor and mitigate their traffic
i mpacts. Next.

Monitoring, thisis inportant. Howdo you
know t he school is going to do what they say they are
going to do? The proposal is to nonitor the traffic
and parking situation for each spring and fall
senmester, do that 30 days, within 30 days of the start
of those senesters, next, and we woul d nmeasure very
specific things and they are listed here. | won't
read themall, but you can read themat your |eisure.
They are in ny report. Next.

Reporti ng. If the school neasures

transportation characteristics within 30 days, they
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then would turn around and report within 45 days of
each of those neasurenents or surveys and those
reports would be distributed to DDOT and the ANC. |
assume t he BZA does not want to recei ve those reports.
Next .

Enf or cenent . Let's benchmark the
per f or mance. The school has not waited for your
decision, respectfully has not waited for vyour
deci sion. They are goi ng about inplenmenting the TIVP.
The school is commtted to this. They are operating
the shuttle bus, for exanple. They are out of pocket
cash for the Metrocheks, so they are actually
i npl enenting this.

What we propose to do is benchmark their
success next fall senester, the fall of 2006, give the
school a year to fully inplenent and be successfu
with the program And if they are not, they have to
do sonet hing about it. |If within 30 days of the start
of the fall 2007 senester, if they have not i ndeed
brought parking demand and supply into bal ance, they
will be conpelled to find additional off canpus
par ki ng spaces.

And t hat concl udes ny di rect presentation.
Thank you.

CHAI RPERSON CGRI FFI'S:  Thank you very mnuch.
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IVB. PRI NCE: That concl udes our

presentation. Peter Braun, who is in charge of the
i npl enentation of the TMP and actually is very
famliar with all of the shuttle bus, Metrochek
procedures is here to speak from his down in the
trenches experience should you have questions
specifically for him But other than that, we have
conpl eted our presentation.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch. Wy don't we take Board questions at
this time? And this may go to actual inplenentation,
but, M. Wlls, let me ask you specifically. On Plan
A you were talking about the anticipation of
i ncreasi ng the car-pool and the shuttle bus by 35, and
| i magi ne that woul d be participants, individuals. Is
that right?

MR VELLS: Yes.

CHAI RPERSON GRI FFI'S: And what neasures
wer e you understandi ng that that coul d happen or what
is your professional wunderstanding of how that
happens?

MR. VELLS: It can happen with work and it
can happen by offering this service for free. 1t can
happen by subsidizing Metro fares to the extent that

payi ng for public transportationis an inpedinent. |f
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we subsidize, if the school subsidizes Metro fares,
t hat can be an incentive.

The school my say if you're a new
enpl oyee, you may not park. You nust take public

transportation. That is the stick. The carrot is

we'll help pay for that and we'll get you from the
Metro station to canmpus and we'll do that in a
reliable and confortable fashion. This can be
achi eved. It will take work. It will take a

commtment by the school and the school is conmitted
to making it work.

CHAI RPERSON GRI FFI'S:  And Plan A, in your
prof essional opinion, how long would it take to
achi eve that goal based on changing habits and routes
to school ?

MR. WELLS: | think given a year, | think
that's plenty of tine to do that.

CHAI RPERSON GRI FFI'S:  Okay.

MR VELLS: | believe when we --

CHAI RPERSON Rl FFI S: So that over a
school year it seens that mght be fully realized?

MR WVELLS: |I'msorry?

CHAI RPERSON CRI FFI S: Over one school
year, Plan A if it was adopted in that direction,

m ght be fully realized?
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MR. VELLS: Yes, | believe it could be.

CHAI RPERSON GRI FFI'S:  Shoul d be, if that's
what - -

MR. VELLS: If they pronote it now. \What
has happened, the advice | have given the school is
don't take a shotgun approach to this TMP. Focus on
a few things and do them very well at the very
begi nni ng.

Create the buzz and the buzz i s, you know,
| have tried this. One faculty nmenber, one staff
nmenber tal king to another. You know, | have triedit.

Peter said it would work and, you know what, it works.

You know, the bus is kind of cool. You know, it's
confortabl e. It gets me directly from the Metro
station to school. The school is helping to pay the

Metro fare. And you know what? Driving here was a
pain to begin wth.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR VELLS: And | have found that this
kind of works and | kind of like it. And I think if
you create that buzz, you're -- it's culture change.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. VELLS: Culture change. Now, if you
| ook next door for exanple, next door at St.

Patrick's, they went through a culture change. They

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

30

becanme -- they evolved from basically a |ot of one
person single occupant student -- | don't know what
the termis for that, but one student per car and t hey
have becone a car-pool culture and they have evol ved
to that place.

What we're tal king about here is The Lab
School simlarly evolving. It's a different plan
because it's a different school, different personality
and | think it can work.

CHAI RPERSON GRI FFI'S:  Okay.

MR. VELLS: That may have been nore answer
t han you want ed.

CHAI RPERSON GRI FFI'S:  No, no, no, that's
fine. Oher questions?

VICE CHAIR M LLER  Could you tell us a
little nore about St. Patrick's angl ed parking, what
the history on that was?

MR VELLS: Wien | first started to
consult with St. Patrick's, those spaces were already
built, but ny understandi ng was that they were built--
this is ny understanding, perfect or inperfect as it
m ght be. M understanding is they were built at St.
Patrick's expense which is, indeed, what The Lab
School is proposing to do. The plans were revi ewed

and approved by DDOT and, of course, they would have
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to be in this instance as wel .

You can ask a variety of people how well

or poorly those angl ed spaces work. | think the vast
maj ority of people would say they work very well. It
has increased the parking supply. It has not

di srupted the traffic.

Peopl e by and | arge use themthe way they
are intended to be used and they have been a great
success, and a new sidewal k came as part of that plan
and | believe they pay rent to the District. That is
to be confirnmed, but | believe that to be the case.
So they have been a resoundi ng success.

VICE CHAIR M LLER: How many spaces are
over there?

MR. VEELLS: That's a great question

VICE CHAIR M LLER:  Thanks.

MR WELLS: 38, I'mtold, and | believe
i mges or photographs of the St. Patrick's spaces were
provided in one of the subm ssions in this case.

COW SSIONER M TTEN: M. Chai rman?

CHAI RPERSON GRI FFI'S:  Yes. Let ne get one
clarification question, M. WlIlls, and all this
information that you're putting in in ternms of the
| ast study of or the | ast subm ssion and your previous

TMP anal ysis, that is based on current conditions. |Is
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that correct? |It's based on the current faculty and
current students?

MR, VELLS: Yes, let ne be very clear.
When we took our surveys, and all of this is based on
our surveys, there were 182 faculty and staff. That
is a greater nunber than the 95 cap.

CHAI RPERSON CGRI FFI S: And the student
enrol | ment ?

MR. VELLS: So this plan -- the student
enrol | ment was 330 students.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. VELLS: | believe the current cap is
310.

MS. PRI NCE: 310.

CHAI RPERSON GRI FFI'S: 310.

MR VELLS: So --

CHAI RPERSON @RI FFI S: So all your
projections or figures today in terns of demand, in
ternms of anticipation of how the demand for parking
coul d be reduced i s based on the 182 faculty staff and
330 students, which is the current condition?

MR. WELLS: The short answer is yes. The
| onger answer is dismssing faculty and staff or not
or decreasing enrollnment is not part of this plan.

CHAI RPERSON GRI FFI'S: Right. Okay. M.
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Mtten?

COM SSIONER M TTEN: M. Wells, you have
described very briefly today and in the past that in
terms of traffic managenment the neasures that the
school has taken, and we have a letter in the record
from O ficer McElwee of his observation --

MR VELLS: Yes.

COM SSIONER M TTEN:  -- on a particular
day. Can you reconcile your view on the sufficiency
of the traffic nanagenent neasures that are being
taken with O ficer McElwee's letter?

MR VELLS: Yes, | sawthat letter. Ws
that a police letter?

COW SSIONER M TTEN: He is a traffic --
police service area traffic officer.

MR. WELLS: Yes. | guess this is a police
-- it's not witten on police |letterhead, but every
systemcan be inproved. |It's not perfect. No system
is perfect. | believe M. MEl wee comented that a
great deal of this concerns the traffic operation on
Whi t ehaven Par kway, observing sone dos and don'ts.

Part of our proposal with the angled
par ki ng spaces would greatly clean up, if you will,
Whi t ehaven Parkway. That is part of why we favor Pl an

A The nmmjor point of congestion, if there is
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congestion on this canmpus, is at the main driveway, at
Macart hur and Reservoir Road. There is an on-demand
or denmand responsive traffic signal there.

Fromtinme to time, although it has gotten
better over time, congestion on the canpus occurs when
a queue develops for cars waiting to turn left, for
exanple, from Macarthur into the canmpus. The police
of ficer that nonitors that shoos those fol ks away. He
says go around the block, cone back when the queue
clears out. So it works relatively well. [It's not
perfect. There is congestion fromtinme to tinme, but
that is ny response.

COWM SSI ONER M TTEN:  So based on what was
observed, you're not recomending any additional
traffi c managenent neasures?

MR, VELLS: Well, nonitoring is a good
idea to -- perhaps to station sone school staff on
Whi t ehaven Parkway. Parents are not supposed to stop
on Witehaven and drop off students. They are
supposed to do that in the main driveway. G eater
vigil ance on that score would be hel pful.

| believe in the past, fromtinme to tine,
Lab School buses have been parked on Witehaven
Par kway. | have seen that fromtine to tinme. Now,

t hey are on the canpus. They are parked on the school
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driveways or on their site. So | think the school is
taki ng steps to address the kinds of issues that the
officer has listed in his letter.

COW SSIONER M TTEN: | think | would find
it helpful if there was an additional comrtnent by
t he school, not necessarily have nore off-duty police
of ficers, you know, one may be sufficient for the
role, but to have what you just suggested which is a
greater sort of involvenent by staff to nake sure that
t he rul es are bei ng enforced because, you know, | find
t he observation that the officer made that it is -- it
does not appear to nme that anyone is in charge of the
arrival or dismssal. That could certainly be
remedied if there were staff out front.

MR VELLS: Your observation is noted
The head of school is behind me noddi ng her head yes,
that they agree to nore closely nonitor the school's
i npacts on Wi tehaven Par kway.

COW SSI ONER M TTEN: If we could, not
right at this nonent, but if we could get a specific
commi t ment about nunber of staff and what they would
do, | think that woul d be hel pful

MR, VEELLS: Ckay.

COWM SSI ONER M TTEN:  Thank you.

CHAI RPERSON GRIFFI'S: | think the key to
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that is going to be the location. | nean, where are
t hese people going to be and not take them out of
maybe doi ng sonet hi ng ot her that is actual functioning
ingetting it done. | think it's an excellent point,
if we just get clarity of how the school could
noni t or.

MR VELLS: Yes.

CHAI RPERSON Rl FFI S: And where it
nonitors itself.

MR. VELLS: Yes. | believe -- sonebody
can correct ne if I"'mwong, but | believe on the day
t he of fi cer nade sone of these observations, there was
a sick child at school and there was an energency
pi ckup situation and that | ed to sonme confusion.

CHAI RPERSON GRI FFI'S:  Very well. Ohers?
M. Etherly?

BOARD MEMBER ETHERLY: Thank you very
much, M. Chair, very quickly. M. WlIls, you noted
t he i nstance of hardship drivers and | just wanted to
make sure | understood hardship cases as far as
student drivers. You noted that that nunber tends to
be in the nei ghborhood of five?

MR. VELLS: That's ny understandi ng, that
there are currently five.

BOARD MEMBER ETHERLY: And that is on a
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dai |l y basis?

MR. VELLS: Correct. My understanding --
Peter Braun is here and he probably coul d answer t hat
nore directly --

BOARD MEMBER ETHERLY: Ckay. Ckay.

MR. VELLS: -- and authoritatively than |
coul d.

BOARD MEMBER ETHERLY: It's a small point,
but it perhaps would be hel pful if M. Braun could
come forward. What | want to get a sense of is as you
i ndicated in your presentation, obviously, it's kind
of a close count.

MR, VEELLS: Right.

BOARD MEMBER ETHERLY: So every i ndi vi dual
vehi cl e, every driver has an inmpact. So | just wanted
to get a sense of, one, what that nunber is and |
think you have indicated that it's about five on a
dai |y basis, naybe nore, nmaybe less, and if you could
wal k t hrough how t hat process is undertaken, if I'ma
student and | have a hardship case. | just want to
get a sense of what the possibilities are with that.

MR. BRAUN. Certainly.

BOARD MEMBER ETHERLY: And if you could
turn on your mcrophone, please, M. Braun. Thank

you.
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MR. BRAUN. My nane is Peter Braun. | am

the director of operations for The Lab School of
Washi ngt on.

W currently have five students. The
process is as sinple as it goes to the head, D ck
Mel tzer, who is the head of the high school, and they
nore or less plead their case which is usually based
on the fact -- | think two of themare -- two of them
right noware nedical in the sense that they cone from
gquite a ways and if they were to take a bus, it would
be too far for themto go.

One of themis out -- | think one of them
has a situation where both parents can't bring them
one because of a nedical delineation and in the other
case, the father is working. But in any case, it's
reviewed by the head of the upper school who does it
and says yes or no. And he has a nunber of kids or
students that have cone before him and said, gee,
want to drive and he has had to say no, you can't.

And, actually, one of the things that we
have realized is that as the school year goes on, that
we haven't thought of, is we have nore peopl e coni ng
of age to drive as it goes on. So that's what we're
doi ng.

| can al so address that we do have a staff
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menber. This is -- | don't knowif | can do this, but
we do have a staff nmenber who is assigned to be out in
t he back on Witehaven on a daily basis.

BOARD MEMBER ETHERLY:  Ckay. So once a
hardship case is granted, that is essentially a yearly
grant, so to speak, so that student -- or does it
vary? So far there's five.

MR. BRAUN. |'msorry. Well, the student
woul d only be for probably two years --

BOARD MEMBER ETHERLY: Ckay.

MR. BRAUN: -- it would be that they would
be driving. So | would assunme unless sonething
changed, we could certainly review it on a yearly
basi s. This is -- but it would be reviewed and |
woul d assune i f nothing changed, if we said a student
-- if Peter the student could drive on Year A, he
could drive on Year B

BOARD MEMBER ETHERLY: Yes. And based on
your experience, would you say there is any market
change from year to year in terns of your hardship
cases? As you indicated, as students stay with you
some may cone of age fromthe standpoi nt of being able
to drive, but you don't necessarily anticipate or
typically see some |large bunp up because all of a

sudden you have --
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MR. BRAUN: No, we're trying to keep it as

| ow as possi bl e.

BOARD MEMBER ETHERLY: Ckay.

MR. BRAUN. | nean, that is our goal.

BOARD MEMBER ETHERLY: Excel |l ent.

MR. BRAUN. And, obviously, we have got
teenagers conming after us. It's not always an easy
goal but --

BOARD MEMBER ETHERLY: And the Chair
i ndicated that with gas prices continuingtorise, you
may have --

MR. BRAUN: Yes. Actually, if | could add
something on that. One of the things that |ust
happened t he ot her day was | had a teacher who cane to
me and said, ny God, | pay $18.50 a day for fuel and
so forth and she wanted to junp right on and sai d how
can | sign up? And, of course, |I'm happy to see
anybody that | can add to the shuttle, so I was happy
to see that. But | guess gas prices are helping us in
a perverse kind of way.

BOARD MEMBER ETHERLY: Ckay. Thank you
Thank you, M. Chair.

CHAI RPERSON GRI FFI S: Excel | ent. Any
ot her questions? Let's go to cross. Does the ANC

have any questions? \Were is the ANC? Any cross?
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Very well. Let's nove ahead then if there aren't any
ot her questions fromthe Board.

M5. PRINCE: Can | just add one point of
clarification because --

CHAI RPERSON GRI FFI'S:  Certainly.

MS. PRI NCE: -- Marty referred to sone
phot ogr aphs. In ny prehearing statenment dated
Novenber 8, 2005 at Tab D we attached nunerous
phot ographs of the St. Patrick's spaces. Shoul d
anybody care to see them | can submt ny copy up if
you have trouble putting your hands on yours. And,
also, | have said this before, but I want to --

CHAI RPERSON GRI FFI'S:  Tab D woul d show us
phot ographs of --

M5. PRI NCE: The angled spaces at St.
Patrick's.

CHAI RPERSON GRI FFI'S:  -- one, two, three,
four, half a dozen photographs of them

M5. PRINCE: Right. Onh, good, you have it
handy. And | have said this before, but | just want
to elimnate any confusion over this issue. The St
Patrick' s spaces were never approved by this Board and
the reason that they were not is, nunber one, the
Board doesn't have jurisdiction over public space and,

al so, they are not required spaces. St. Patrick's
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neets its parking requirenent on its canpus.

The difference in this case is we have
applied under section 214 to neet a portion of our
par ki ng requirenment el sewhere, is the magic word in
the regulations. So our elsewhere if we use angled
spaces is the angled spaces. Qur el sewhere if we
don't wuse the angled spaces is GW or Safeway or
alternate other parking | ocations. So that is why you
didn't see these spaces before, yet you are seeing The
Lab spaces.

CHAI RPERSON CGRI FFI S: Ri ght . That's an
excellent clarification and |I think for the Board's
understanding, it's nore of the physical view of how
they are put there and then actually the utilization
of it.

M5. PRI NCE: Exactly.

CHAI RPERSON GRI FFI'S: Wi |l e you bring t hat
up, one last quick clarification, M. WlIls. You in
one of your Power Poi nt slides indicated the wall paper
phot ograph, is what you called it.

WAs that a realistic photograph of the
situation on the school? It has the buses that you --

MR VELLS: It is.

CHAI RPERSON GRI FFI S: -- called yellow,

but actually showed up green. Am | m staken that

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

43

those are District of Colunbia public school buses?

MR. VELLS: Well, they are public school
buses from the District of Colunbia, from Prince
CGeorge's County.

CHAI RPERSON GRI FFI S: And they are
bri ngi ng students?

MR VELLS: From Montgonery County.

CHAI RPERSON GRI FFI'S:  Bri ngi ng students to
t he canpus?

MR. VEELLS: Yes, the students with speci al

needs - -

CHAI RPERSON GRI FFI'S:  Ri ght.

MR VELLS: -- that can't be net in those
jurisdictions that are net with great skill at this
school

CHAlI RPERSON GRI FFI S: Ckay. Good. And
that's a good clarification. GCkay. Anything else?

VICE CHAIR M LLER And | just had a
couple nore questions on the angled parking at St
Patrick's. Wen was that created?

M5. PRI NCE: 10 years ago, | believe
Actual ly, Ken Laden can help with this because the
spaces were approved by his predecessor, Gary Burch,
right before Gary retired and rental is paid to the

District of Colunbia in the anount of, approxi mately,
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$11, 000 a year.

VICE CHAIR MLLER And was there
comunity opposition to those spaces, do you know?

M5. PRINCE: Actually, as | recall at the
time of the -- that those angl ed spaces were approved
by DDOT, that part of Witehaven was actually in the
Georgetown ANC-2D and | believe that that ANC did
support the spaces, but | wouldn't swear to it. But
as | recall, it did. It was -- | believe that ANC 3D,
whi ch now has jurisdiction, did not get involved in
t he angl ed spaces, but Ms. Gates is here and |' msure
her recollection is better than m ne.

VICE CHAIR M LLER. Ckay. Thank you.

CHAI RPERSON GRI FFI' S:  Excel | ent. Anyt hi ng
further? Very well. Thank you very much. W nmay
have last mnute questions, but why don't we nove
ahead? M. Laden has been referenced now severa
times. Wiy don't we call up DDOT to present their
nost current analysis and also | think the Board was
actually looking for, if possible, the reaction to
sone of the recent subm ssions of the school in terns
of their statistical analysis and also their
antici pated success of their TMP.

But with that, a very good afternoon to

you, Sir.
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MR. LADEN: Thank you very nuch. M.

Chai rman, Menbers of the Board, for the record, ny
name is Ken Laden. I'm the associate director for
transportation policy and planning at the D.C
Department of Transportation. | didn't have any
statenent specifically for the Board today. |'mhere
primarily to answer questions, but, as you have
i ndicated, we have recently received a nodified
Transportati on Managenent Pl an. W have t aken anot her
| ook at Whitehaven Parkway, the physical condition,
t he proposed enhancenents that are being reconmended
by the school .

| have attenpted to do a little bit of
research on the St. Patrick's angl ed parking and the
history of that, but | have not been successful in
getting full understanding of that history from our
Public Space Permts Ofice, but the information just
provided, |I think, is helpful interns of establishing
what the principles were there.

The situation is a little different from
nost of the school cases that cone here in that the
transportation issues typically focus on nanagenent of
the student delivery to the schools. In this case
we're really | ooking at parking demand for faculty and

staff. So to a certain extent, that seens to be
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sonmethingthat's alittle bit nore manageabl e, in that
you're not dealing with 300 to 500 parents who have
their particular needs and wants, but you're dealing
wi th your faculty, which you presumably have a little
nore control over.

When the case was first brought to us,
there really wasn't any Traffic Managenent Pl an at
all. W had an existing situation where we had been
heari ng about conpl ai nts of parking and parking in the
nei ghbor hood and that there wasn't adequate capacity
wi t hin the school to handl e the student or the faculty
and the support staff needs.

In meeting with the applicant and their
consultants, we said, you know, well, let's get a
Traffic Managenent Pl an together. There has been now
at least two iterations of that which we have | ooked
at and | think they have been making continuing
progr ess. Qur goal in starting out was that the
school should supply its parking demand on-site, if
possible, and that's | think what our first testinony
i ndi cated and al so our second set of comments that
canme, | believe in March.

W wanted basically the school to solve
its own problens and not be reliant upon the D strict

Government or the people of the District of Colunbia
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to solve their parking problens. It sort of opens a
bit of a pandora's box for us, even if they are paying
a public space pernmt fee, in that we get a |ot of
requests for well, you know, can we just use this curb
space for this purpose or this curb space for that
pur pose.

And, you know, with the recent news on
church parking issues and school parking issues, it
just -- we could very easily, | think, rent out all of
the curb space in the city for excl usive uses and have
nothing left for the general public. So part of this
i s a philosophical issue of whether or not the school
is making a good faith effort to try to control its
own needs.

It seens |ike they are approaching that
and it seens, infact, listeningto the testinony this
afternoon and |ooking at their nobst recent report,
they do have a Plan B, where they can basically neet
t heir needs under the guidelines that | suggested back
in the winter of earlier this year, which is to, you
know, squeeze as many spaces as you can into your | ot
and for those, use incentives to get staff to car-
pool, take mass transit and also if you need to make
up a little bit of gap, rent those spaces at adjacent

properties, rather than rely upon the District to
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provi de those spaces to you

Soit seens | i ke they have approached t hat
and can get to it under their Plan B. Wether or not
t he school is going to be able to neet their goal s of
i ncreasing the amount of transit benefit users and
car-pool wusers or van-pool wusers, again, | think
that's largely under the school's control. And if
they want to do a good job of that, they can. So |
think it's a level of effort issue.

And again, if they are having to submt
nmonthly reports to us and the ANC, it's a way of
keeping their feet to the fire. So | think there's
sonme ability here to be able to address those needs.
At that point, I'lIl -- at this point, I'lIl stop and
t ake any questions you night have.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch. W do appreciate it and | appreciate
all the actual reports, subm ssions that you have put
in. Let ne pick up on the last that you just talked
about. As | understand it, you're still holding to
the position that it's bad policy, essentially, for
| easing out curb space for private parking
requi renents. |s that correct or parking uses?

MR LADEN. Correct. | would rather make

that the exception and as just pointed out at the
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concl uding corments of the applicant, the coral area
or apparent coral area condition at St. Patrick's is
alittle bit different in that they are not requiring
t hose spaces to neet their zoning demands.

CHAI RPERSON GRI FFI'S: But they are stil
programmed for the sole use of the St. Patrick's, are
t hey not?

MR LADEN:. Yes, and, in fact, when | went
out and took a | ook at that this norning, that kind of
surprised me a little bit to the extent that it had
been designated for the sole use.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. LADEN:. Granted, if they are paying
rent for that space, that obviously they are
conpensating the city for use of that public space,
but it does give nme sone concern given the anount of
demand we are now seeing. Frankly, as the city gets
nore af fl uent, nore peopl e have cars and want to store
themon the street. And as we take public space out
of public use, it makes our congestion probl ens that
much wor se.

CHAI RPERSON GRI FFI'S: And | don't di sagree
with that overall in cityw de, but hel p ne understand
innmy | ook at what's been presented in this case. The

road that it's on is Witehaven. |s that correct?
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MR. LADEN: Correct.

CHAI RPERSON GRI FFI' S:  Yes, Wi tehaven. 1Is
t here a growi ng denand for street parking on that that
you see? Well, in addition to that, is there any
benefit that cones to the city by having Lab Schoo
actually recreate that kind of curb line on that
extent of the area? | mean, the applicant has put in
an awful | ot of testinony about how awful it is right
now. People walking in the mddle of the street. It
just seens to be chaos as has been pictured.

|s there not sone benefit |ong-term for
havi ng, essentially, sidewal ks paid for by the school ?

MR. LADEN:. Yes, there is a benefit to the
school constructing the angl ed parking and putting in
a sidewal k. The current condition of the roadway,
that |ower portion, if | could call it that or that
western portion of \Witehaven is pretty |ousy,
whereas, the area to the east of St. Patrick's where
there has been sonme infrastructure investnment is
better.

CGetting back to the earlier question of
again whether or not there is other needs for the
angl ed par ki ng al ong Wit ehaven, \Witehaven is pretty
much institutional uses. There are schools on both

sides really. There is a couple of residential
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properties there. So there's not alot of residential
demand right on Whitehaven. It's nostly like a
collector street or a cut through street between
Foxhal | and Macart hur.

The only demand really there is for the
school. And the question to us is whether or not we
are going to be establishing a new policy here where
public space is conmtted to private use to neet
zoni ng standards.

CHAI RPERSON GRI FFI' S: Yes.

MR. LADEN. That was not the case in St
Patrick's. St. Patrick's, they were able to negotiate
for this use, but they net their zoning requirenents
t hrough t he parki ng garage.

CHAI RPERSON GRIFFI'S: R ght. Right. So
nmy under standing, it woul d be your agency viewthat if
you were to go ahead with this scenario, it would
actually establish a policy?

VR. LADEN: Vel |, you would be
establishing as part of your Zoning Order that you
woul d pernmit these angl ed spaces. And then our Public
Space Conmittee woul d have t o deci de whet her or not it
agreed with that.

CHAI RPERSON GRI FFI'S: I ndeed. Ckay.

MR. LADEN. And either grant them or not
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grant them What happens if you i ssue them the order
sayi ng yes, you can expand your students and you can
expand your faculty to whatever the nunber is and then
we say sorry, we would rather not issue you a public
space permt.

CHAI RPERSON CGRI FFI S: Ri ght . That's an
excellent point. Good. M. Mller?

VICE CHAIR M LLER But | think in this
case, they have a backup, the way | see it. For
i nstance, if DDOT didn't approve, they could | ease the
spaces, which would be their Plan B

MR. LADEN. Correct.

VICE CHAIR M LLER s there any other
downside to wusing Witehaven Parkway as angled
par ki ng?

MR. LADEN. The only ot her downsi de woul d
be to nake sure that as individuals are parking their
vehicles in that area, they are not interfering with
what ever bus traffic or other traffic is occurring.
Again, it's nanageable with proper control and as
peopl e get used to that new configuration, so no,
don't think there's any fatal flaw there.

VICE CHAIR M LLER: And are you satisfied
with their TMP, either Plan A or Plan B, to deal with

the traffic and parking generated by the current
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enrol | ment and faculty and staff?

MR.  LADEN: Well, again, the current
enrol | ment seens to be managed effectively through bus
traffic. It seens like they have got a handle on
their student drive-in population, if you will, or
their car-pool population. Again, that's why this is
alittle bit different than the St. Patrick's case,
whi ch we spent days and days negotiating how their
Traffic Managenent Pl an was going to work for student
delivery and student pickup.

Here it is managi ng faculty parking. And
again, | think that's nore manageabl e. The pl an that
they have submitted |ooks good. If they could
increase their use of those transit incentives, the
shuttle bus, car-pooling to maybe bunp that up to
i nstead of 35 additional faculty, 40 to 45, then the
guestion of angl ed parki ng on the street becomes noot.

Agai n, wor st case scenari o, you know, Pl an
A or Plan B would work. | would rather see Plan B
where they rent those additional spaces, rather than
be relying upon the city providing those additional
publ i c spaces.

VICE CHAIR MLLER And if they did the
angl ed parking, then would the public be using the

spaces on the weekends and on the eveni ngs?
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MR. LADEN. Yes, we would have to figure

out what the conditions would be for use of those.
But again, there doesn't appear to be a |ot of, you
know, residential demand on that two block or one
bl ock section, depending on how you |look at it.

VICE CHAIR M LLER: Thank you

CHAI RPERSON GRI FFI S: And quickly, you
raised a question in your |ast subm ssion that you
weren't clear on how nany car-pool participants
currently exists. Was that question answered in the
information that was submtted?

MR. LADEN:. Yes, but again, | think this
is an evolving process. They are really just
initiating, if | understand it correctly, the bus
service, thetransit, benefits are only just now bei ng
created. As M. Wlls indicated, it takes a little
bit of tinme to change people's patterns and get used
to the idea of taking transit or car-pool instead of
driving their own autonobile.

CHAI RPERSON GRI FFI'S:  What's your opi nion
on their projection?

VR. LADEN: Agai n, | think their
projections are very doabl e. Agai n, because it's
primarily faculty and staff and they don't seemto be

out of -- you know, overly optimstic, but it wll
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require a serious comritnent by the school to address
t hese. And |'m just afraid that if we provide X
nunber of parking spaces al ong the, you know, street,
that sort of danpens the zeal by which they mght try
t o encourage car-pool and transit uses.

CHAI RPERSON GRI FFI S: That's an
interesting point to bring up. Is it then not all or
nothing? 1Is it a percentage of what's being proposed
in terms of providing angl ed parking?

MR. LADEN. Well, again, it's hard to say
Ri ght now, they have got, let's see if |I can check the
nunbers here, a denmand of 175 spaces and they want to
danmpen that down to 130. Again, | think that's
doable, but if the angl ed spaces are there, are they
going to be less inclined to or | ess concerned about
hitting that nunber? |If they are having to negotiate
with the Safeway or with the George Washington M.
Ver non Canpus for those additional spaces, it m ght be
alittle nore pricey andit mght bealittle bit nore
difficult and they would put nore effort into neeting
it.

Agai n, whether it's 45 spaces or 30 spaces
froma policy angle, we're just as -- you know, we're
in the sane spot.

CHAI RPERSON GRI FFI'S:  Ri ght. Under st ood.
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That's an excellent point to bring up. Ckay. MVs.
Mtten?

COW SSI ONER M TTEN: What is the
arrangenent for paying the public space rent? |Is
there like a lease or is there a license or what is
the | egal arrangenent that St. Patrick's has to | ease
or that anyone woul d have to | ease public space?

MR. LADEN: I"'mtrying to find out and
hadn't gotten a response yet from our Public Space
Permits Ofice, but | believe it would just be a
public space permt and it would be nuch |ike any
other permt that they would issue, like for a
si dewal k caf e or an underground vault or, you know, as
a condition of the permt, they would need to pay an
annual fee to the city for the use of that space.

COW SSIONER M TTEN: Is it revokable? Is
it revokable by the city?

MR. LADEN: | would assune a permt is
revokabl e, yes.

COW SSI ONER M TTEN: So, you know, |
understand your point about the distinction between
t he required spaces and then, you know, there's this
notion of these spaces at St. Patrick's being sort of
suppl emental to their requirenment. But |'mwondering

why St. Patrick's woul d bother to pay the public space
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fee if there actually is no other demand there. I
nean, if it's really just themthat needs the space,
why bother to pay? That just seens to nme unnecessary
on their part.

And so as an extension of that, | would
ask you if, I don't know if they would be interested
init, but if it is actually true that the demand for
t hese spaces i s exclusive to the schools on Wi tehaven
Par kway, if The Lab School asked DDOT if they could
nmake the inprovenents that would go along wth
creating the angl ed spaces, putting in a sidewal k and
so forth, but not ask for a public space permt to use
t hem excl usi vel y, what woul d DDOT' s position be about
accepting the donation of capital inprovenents on
Wi t ehaven Par kway?

MR. LADEN. Well, | think we woul d al ways
be agreeabl e to accepting a donation of sidewal ks and
curb and gutter and ot her i nprovenents. W woul d need
to, obviously, nake sure that the design plans for
that inprovenment were consistent with our design
standards and that area, at |east portions of it, are
designed for no parking during school tinmes and
portions of it are designated for residential permt
par ki ng.

One possible scenario wuld be an
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i mprovenent of that area and have it desi gned as RPP

if that's doable. But | understand those residential

properties that are there are now owned by t he school .

Maybe t hey have been for some tinme. |'mnot exactly
sure, but | thought | read in the -- one of the
docunents that the two houses or what appear to be
residential properties where the RPP designation
exi sts are now owned by the school. So I don't know
if it qualifies for RPP

So what |'m dancing around here is that
one possibility woul d be to nake -- you know, have t he
i nprovenents nmade and it becones free range parKking.
It's not exclusively Iimted to school use and first
come, first serve, which for nost practical purposes
woul d be the applicants. But again, that perhaps
addresses the philosophical problem of wus not
provi ding an exclusive right to use that as part of
their zoning requirement. | would have to think about
t hat perhaps.

COM SSIONER M TTEN:  But so | just want
to kind of dissect it. You don't have a -- or DDOT
doesn't have an issue with angl ed parking, per se, on
Whi t ehaven Par kway. It's the using, counting this
particul ar proposal, these particul ar spaces towards

required parking that is the issue?
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MR. LADEN. In this case, yes.

COW SSI ONER M TTEN:  Ckay.

MR. LADEN:. Qur traffic operations people
did l ook at the design plans and conceptual |y agreed
that yes, this would work. There is enough physical
space for angl ed parking and with the concept designs
that were provided, it would neet our design
standards. And again, | think the traffic is such
that with proper, you know, cauti on and nanagenent, it
coul d be done safely.

COWM SSI ONER M TTEN:  Thank you.

CHAI RPERSON GRI FFI'S:  Interesting point.
Anyt hing el se? Any other questions? Wuld it
dramatically change your analysis of the application
if that wasn't designated parking on the angled -- on
Wi t ehaven?

MR. LADEN. Well, again, we would need to
get, as | understand it, their required target.

CHAI RPERSON GRI FFI'S:  Okay.

MR. LADEN. Under the Zoni ng Regul ati ons
it's 130.

CHAI RPERSON GRI FFI'S:  And how that woul d
be sati sfi ed.

MR. LADEN. |If they canme up with 130 by a

conbination of on-site spaces, car-pooling, van-
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pooling, transit incentives and |eased spaces
el sewhere that totaled 130 and they want to build a
si dewal k and parking for the city, then |I'mnot going
to say no.

CHAI RPERSON GRI FFI'S:  So we have Pl an A,
Plan B and the Mtten conprom se. Ckay.

COM SSIONER M TTEN:  It's just an idea.

CHAI RPERSON GRIFFIS: Al right. W'l]|

call it an idea, no conprom se. CGood. Any ot her
guestions? Applicant have any cross? ANC?
Excellent. Thank you very much, M. Laden. Before

you go, we do appreciate you being here and actually
it was very informative and qui ck. You brought people
with you? Wo else is here from DDOT?

MR. LADEN. | brought M. Jeff Jennings,
who is the Ward 3 Transportation Planner, and M.
Latrina Omens, who is one of our wonderful Capital
City fellows, who is going to be handling some zoning
cases for us during this six nonth rotation, so she
wanted to see what you guys were up to here.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nmuch and a very good afternoon to you, M.
Jennings and Ms. Onens. It's not always this easy.
W' re al ways nuch nore difficult, so get ready. kay.

Anything el se then? M. Mller?
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VICE CHAIR M LLER Yes, again, | just

have a question. Wth respect to who woul d approve
the angled spaces, if they were to be approved for
excl usive use by the school? |Is that you or is that
publ i c space?

MR. LADEN. A cast of thousands is usual .

VICE CHAIR M LLER.  Ckay.

MR. LADEN: Qur Public Space Permts
O fice would submt the request or the application to
t he ot her branches of the departnent. Qur staff, ny
staff would | ook at it and al so our traffic operations
people would take a look at it and supply their
comments to the Public Space Comm ttee.

VICE CHAIR M LLER. Ckay. So fromwhat |
have been hearing, you say today it sounds |ike you
woul d oppose that, but is that an open question?

MR. LADEN. Again, | think if -- we would
have to take a look at it and we nmight cone up with
something like the Mtten conprom se. You know,
again, ny concern is that this is a baseline
requi renent of their zoning needs of 130 spaces. It
requires, | guess, the Board to conmit DDOT to certain
actions which nmay or may not be pursued. | could
recommend it and for whatever reasons other branches

of the Government coul d recomrend no.
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VICE CHAIR M LLER: Thank you

CHAI RPERSON CGRI FFI S: Al right. CGood.
Quick clarification. | think when we review these
types of requests, | don't think it is a certainty
that it would proceed, but we always would | ook at
this as a cautionary, if it was to happen, then we're
evaluating that. So clearly, if we were to nove ahead
and say that this satisfied, the angled parking, the
requi renents for approval of this application, if they
then went forth and were not approved, they woul d,
obvi ously, have to cone back for a nodification,
because that order woul dn't be standi ng, because they
couldn't have fully conplied with it.

So just for clarificationthere. If there
is nothing further then, M. Laden, again, a very good
afternoon to you. | thank you so much for bei ng here.

MR. LADEN. Thank you very rmuch

CHAI RPERSON GRI FFI S: Ckay. Let's nove
ahead. | don't knowif the ANC has anyt hing that they
want to add to this day of transportation issues.
Yes?

MS. GATES: Good afternoon, Chairnman
Giffis and Menbers of the Board. My nane is Al na
Gates and | live at 4911 Ashby Street, NW | amVice

Chai r of Advi sory Nei ghborhood Comni ssi on 3D. Section
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206 of Title 11, while broadly witten, specifically
mentions traffic.

In BZA Application 17383, Advi sory
Nei ghbor hood Conmmi ssion found the existing traffic
condition has exceeded the Ilikely to becone
obj ectionabl e provision. And that granting the use of
public space for parking wuld have greater
detrinental inpact or inpairment of the public good.
It would al so appear to be a reward for nonconpliance
and encourage continuation of the sane.

The 6-0-0 vote of the Conm ssion taken
Novenber 2, 2005 opposing the use of public space for
di agonal parking for The Lab School of Washi ngton has
not changed. At its special neeting on March 16'"
the Comm ssion found sone positive effort has been
made by The Lab School towards the inplenentation of
its Traffic Managenent Plan and that with continued
i npl enentation and enforcenment, the TMP has the
potential to inprove current inpacts on the community
when school is in session.

Wor ki ng wi t h Geor ge WAshi ngt on M. Ver non,
Saf eway stores and the use of on-site stacked spaces,
the school's traffic expert agreed the school has net
t he parking requirenent for 130 spaces and there i s no

| onger a need to create angl ed parking in public space
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on Wit ehaven Par kway.

The Commi ssion supports DDOT's position
that this school's demand for parking spaces can be
decreased further with full inplenentation of a goal -
driven TMP, which would include staff car-pooling,
greater use of the shuttle bus and public
transportation and coordi nation with other schools in
the area that al so have shuttl e buses.

Commtrment by the school to further
i mpl enentation of the TMP nmust continue once the BZA
heari ngs are conpl ete and the order has been witten.

Anot her area of the TMP di scussed by the
Conmi ssion was the need for the school to establish
car-pools with an average vehicle occupancy rate.
Currently, parents park and drop-off and pickup
students on Reservoir Road or Witehaven Parkway,
rather than at the front door of the school.
Est abl i shing car-pools that follow a required path
could help elimnate the daily confusion that occurs
at arrival and dism ssal tines and i nprove safety.

The Commission's letter of March 17'
noti ced that the school has no goals for establishing
car-pools and that currently the formation of car-
pools is left up to parents who are provided with a

ZI P Code list. Coordination of jurisdictional school
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buses was al so di scussed by the Comni ssion as simlar
buses deliver and pickup students at the Ri ver School
on Macart hur Boul evard.

Decreasi ng the nunber of buses that enter
and exit the nei ghborhood each day and m ght carry as
few as one or two student to each institution would
help lessen daily school traffic inpacts. The
Comm ssion found that stationing of a Zipcar at the
school to be useful to DDOI, but unnecessary, as on-
site parking of the school is at a prem umand a nore
appropriate location could be found el sewhere in the
nei ghbor hood.

The Conmmi ssion and the community have
wi t nessed the successful inplenmentation of the Wlls
designed TMP at St. Patrick's Epi scopal Day School on
Whi t ehaven Parkway. Three years after its inception,
that TMP appears to be functioning effectively,
because St. Patrick's has nade a commtnent to
i mpl enent ati on.

On March 16'",  Advisory Nei ghborhood
Commi ssion 3D voted 5-0-0 to endorse the TMP of The
Lab School of Wshington as a good beginning to
require the formation of an inplenmentation schedule
wi th an enforcenment in sem -annual reporting mechani sm

to encourage continued discussion with off-site

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

66

par ki ng providers and to deny the use of public space
for angl ed parking.

The Comm ssion reconmends the school
subnmit its reports and we differed on this. W wanted
themto subnit it to the conpliance officer at the BZA
and the Conmm ssion beginning with the 2006/ 07 school
year and an initial traffic count conducted,
approximately, one nonth after the opening of the
school year. The Conm ssion al so recomrends making
appropriate areas of the TMP a provision of the
school's contract with both parents and teachers.

A continued comm tment by The Lab School
of Washington is needed to ensure the successful
i npl enentation of its Transportation Managenent Pl an.

CHAI RPERSON CGRI FFI'S:  Thank you very much.
A couple of things. It's good to get your coments,
first of all, feedback of the St. Patrick's and how
the TMP is working there and that's absolutely
appreci ated. Lastly, on your idea of whether it would
be submitted into the conpliance officer of BZA, |
think it mght be actually nore efficient if it is as
proposed and that if there is an issue that needed to
be | ooked at, then the conpliance of ficer ought to get
t hose reports.

O herwi se, what ends up happening is the
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conpliance officer becomes nore of a -- alnpbst a
librarian and a recordkeeper.

MS. GATES: Fi ne.

CHAI RPERSON GRI FFI'S:  Which | think will
bog down anybody el se that needs themto be focusing
on actual conpliance or assessing conpliance of other
aspects. Certainly, you're not --

M5. GATES: I was under the inpression
that St. Patrick's was also filing with the conpliance
of ficer.

CHAI RPERSON GRIFFIS: | seemto renmenber
we have an annual type report, but |I'mnot sure. W
woul d have to ook into that.

MS. GATES: (kay.

CHAI RPERSON GRI FFI'S:  And | think that St.
Patrick's actually cane up before we actual |y even had
a conpliance officer. But be that as it may, | think,
it's certainly not prohibited fromputtingit intothe
conpl i ance of fi cer when needed. So | think that would
be the appropriate vehicle to go.

Any ot her questions of the Board of Ms.
Gat es?

VICE CHAIR M LLER Ms. Gates, why is the
ANC opposed to the angl ed parking?

MS. GATES: Il think we felt that we
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weren't happy with that corner of Whitehaven being
di sturbed for angled parking. | believe it would
require the construction of sone rather substanti al
retaining walls that would renpve trees that have
offered a buffer. There is a Pepco, a snall Pepco
station on that corner and a fire departnent right
t here.

This is the fire departnent's nost direct
route to Foxhall Road and points north, so | believe
t hat the Reverend Jordan al so had sone concerns about
safety issues on that corner with regard to fire
engi nes com ng around and naybe encountering parked
cars being parked, etcetera.

VICE CHAIR M LLER  Ckay. And ny other
guestion --

CHAI RPERSON GRI FFI'S:  Certainly, you woul d
assune that that would be DDOT's review in terns of
their streetscape requirenments and the turning?

MS. GATES: | believe what they have
| ooked at are the requirenments for the angl ed parking
spaces. Yes, they are the right size, etcetera, but
|'"'m not aware that DDOT has |ooked at the safety
i ssues.

CHAI RPERSON GRI FFI'S: Interesting. Okay.

VICE CHAIR M LLER. And on anot her note,
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SO you support the proposed revised TMP, correct?

M5. GATES: Yes.

VICE CHAIR M LLER And does that nmean
that the ANC supports the enrollnent increase and
faculty staff increase fromthe cap that was on it?

M5. GATES: W only considered the
Transportation Plan at our neeting.

VICE CHAIR MLLER But when you
considered it, did you consider it in the context of
the inpact onthe traffic and parking as it related to
the current enroll nment?

M5. GATES: Yes.

VICE CHAIR M LLER. Ckay. Thank you.

CHAI RPERSON GRI FFI'S: Ms. M tten, not hi ng?

Any other questions? Ms. Prince, cross? No
guestions? Very well. Thank you very nuch. Good to
see you, Ms. Gates. | don't have anything el se that
we had set out for specific address. Ms. Prince,
we'll give you any last coments on this as the
applicant, otherwise, | think we would conclude the
hearing on this and I'lIl go through limtedly what
we'll need into the record. Any other?

MS. PRI NCE: Just a few conments in
cl osi ng. | want to give you a little positive

rei nforcenent for having a further hearing, because |
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personal |y benefitted fromhaving M. Laden here and,
you know, a | ot of what he says makes sense. | think,
you know, we can just agree to disagree on the angl ed
spaces, but | understand his perspective better.

CHAlI RPERSON CRI FFI S: | don't think we
scared hi m enough not to cone back

M5. PRINCE: W didn't scare hi menough.
He m ght come back again. Wth respect to the coment
fromMs. Mtten, | did want to note it did cross our
m nds why don't we just build the darn sidewal k and
why don't we just build the spaces and have themthere
for the public use.

The price point for the construction of
t hese spaces and the sidewal k is about a quarter of a
mllion dollars, soto actually enbark on a project of
t hat magni tude whil e sinultaneously still needing to
rent spaces from GWN is just econonmically not
something that the school is willing to enbark on.
But | think it's a good point and | think from a
practical standpoint, it actually mght work quite
well, but it's just too big a financial conmtnent to
make when the future is unclear.

What if Qur Lady of Victory expands and
its teachers opt to use the spaces that we have spent

a quarter of a mllion dollars building? But |
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appreciate that and | think that helped clarify,
helped us clarify and understand M. Laden' s
obj ect i ons.

CHAI RPERSON GRI FFI'S:  But you were taking
sonme risk at a quarter of a million dollar investnent
only for a five year return, correct?

M5. PRINCE: For a five year return

CHAI RPERSON GRI FFI'S:  Okay.

M. PRINCE: Right.

CHAI RPERSON GRI FFI S: Ri ght or |ess,
concei vabl y.

M. PRINCE: Right.

CHAI RPERSON GRI FFI'S:  Okay. Under st ood.

M5. PRINCE: But we are willingto gowth
Plan A or Plan B, that's why we worked very hard to
make the TMP work in either scenario and we appreci ate
your time and patience on this matter. Thank you.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nmuch. |"m just polling the Board. As,
obvi ously, we have been t hrough the entire hearing and
thisisalimted hearing, it was of limted scope and
we have hit the issues that are involved here, we wll
set this for a decision naking. | was assessing
whet her we had additional information that we wanted

provided into the record.
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| do not have any record of additional
submi ssions that we need and we haven't had any cone
up today. So we will keep the record open for the ANC
and the applicant for any draft orders and summati ons
and outside of that, the record would then be cl osed
after today.

Let me just assess, | don't see any reason
why we couldn't set this for our May decision, which
woul d be the 2", if I'm not nistaken, unless, M.
Prince, you have any difficulty in neeting that date.
I n which case, we would have the subm ssions due the
week prior to that and Ms. Bailey will go through the
schedul e when she pulls that out and we can set this
for our regul ar schedul ed Public Meeting, whichis, of
course, the first Tuesday of the nonth, and that will
be the first Tuesday of May.

Just to be clear, of course, we would not
have any other evidence or testinmony provided to the
Board at the tinme of May 2"™. W would call this case
for decision. The Board would then deliberate on the
record that has been created and that would close
today. M. Bailey?

MS. BAILEY: M. Chairman, if April 25"
is appropriate, that would give the applicant, the

parties about two and a half weeks to prepare the
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findings of fact. |Is that sufficient tinme, about two
and a half weeks? And so that would be April 25',
sir.

CHAI RPERSON GRI FFI' S: Excellent. Into the
O fice of Zoning by 3:00 on the 25'". Is that right?

MS. BAILEY: Yes, sir, yes.

CHAI RPERSON CGRI FFI S: Very wel | . CGood.
Anything else then? Everybody clear? Excellent.
Then thank you all very nmuch. W do appreciate that.
| think this was time well served. Let's nove ahead
then to the rest of the schedule for this afternoon.
| appreciate everyone's patience that's here today.

| have noticed that | believe M. Geen
has entered the hearing room Am|l correct? If you
woul dn't mind comng forward, please, sir? A very
good afternoon to you, M. G een.

MR GREEN:. Good afternoon, M. Chairman,
Menmber of the Board.

CHAI RPERSON GRI FFI'S:  And for the record,
you are?

MR. GREEN. My nane is Matthew J. G een,
Jr. I'man Assistant Attorney General stationed at
t he Departnent of Consunmer and Regul atory Affairs.

CHAI RPERSON GRI FFI' S:  You wer e not here at

t he openi ng of our afternoon hearing where | asked if
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there were any prelimnary matters and | notice that
you had submitted in a notion to continue the case
that is scheduled for this afternoon's hearing and
that is 17439, and that's the Appeal of the Zoning
Adm ni strator's issuance of a C of O for a O uck-U
Chicken. Is that correct?

MR. GREEN. That is correct, M. Chairman.
My appeal isalimted one to allowthe opportunity of
the Zoning Administrator, should the Board find it
appropriate, to be heard. The continuance for his
appear ance woul d only be for about a week. M. Crews,
t he Zoni ng Admini strator, has beenill. | found that
out yesterday. He was not at work and he continues to
be ill. | don't know what -- you know, probably a
col d or sonet hing.

CHAI RPERSON GRIFFI'S: | hopeit's not a --

MR GREEN. However, that would --

CHAI RPERSON @RI FFI S: W have all got
col ds up here.

MR GREEN:  Yes, | know.

CHAI RPERSON GRI FFI S: So you're not
getting synpathy there.

MR. GREEN:. Yes, well, I'll stay away from
you, M. Chair.

CHAI RPERSON GRI FFI'S: Is M. Luna and M.
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Rice present? M. Luna, M. Rice, if you wouldn't
m nd com ng forward? |s anyone representing G bson
| nvestnents? Is Ms. Bellany present? Excellent. |If
you woul dn't m nd com ng up?

And | ' msorry, Ms. Parker, Application No.
17445, | would ask your patience. This is a
prelimnary matter. CObviously, a lot of people are
here for this case. Actually, we're assessi ng whet her
it is going to go forward or not today.

So ny understanding from your witten
submi ssi on, M. G een, is that the  Zoning
Adm nistrator was sick yesterday when you put the
notion in to continue this case?

MR GREEN.  Yes.

CHAI RPERSON GRIFFIS:  He still is under
the weather and not in the office today. | s that
correct?

MR. GREEN. That is correct, M. Chairman.
But if the Board considered it appropriate to continue
with the case and to all owthe Zoning Adnmi ni strator to
be heard at a later date, that would be -- again,
that's the Board' s deci sion.

CHAI RPERSON GRI FFI'S:  Are you prepared to
present the case today?

MR. GREEN:. | amprepared to deal with the
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aspect of the case that does not involve a
presentation by the Zoning Admi nistrator, sir.

CHAI RPERSON QR FFI S: That's an
interesting question or answer. Not going to |aw
school, I"'mnot sure of the full inplications of that
one. No, I"'mkidding. | think it's pretty critical.
Let ne hear from everyone else that's here. |f you
woul dn't mnd introducing yourself for the record,
state your name and address.

MR LUNA: |I'm Richard Luna, authorized
representative for ANC 6A.

CHAI RPERSON GRI FFI'S:  Okay. And were you
aware of the notion to continue?

MR LUNA: | was nmade aware of the notion
yest er day.

CHAI RPERSON GRI FFI'S:  And your position?

MR LUNA: | think we would be willing to
go forward, provided we had an opportunity to respond
to the Zoning Administrator's conments.

CHAI RPERSON GRI FFI'S:  Okay.

MR. LUNA: O presentation.

CHAI RPERSON GRI FFI'S:  Good. And yes?

MS. BELLAMY: Chairman Giffis --

CHAI RPERSON GRI FFI'S: Ch, there's a button

on the base. Excel | ent.
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MS. BELLAMY: W're prepared to nove

forward today.

CHAI RPERSON GRI FFI' S:  Excel I ent. And your
name and address for the record?

MS. BELLAMY: Sandy Bel | any, 1004 Maryl and
Avenue, N. E., Washington, D.C

CHAI RPERSON GRI FFI'S:  Ckay. Well, let me
hear fromthe property owner and al so the appell ant.
How woul d we continue? | nean, | guess, we coul d hear
your case presentation to begin with. Actually, we
coul d hear both of them but aren't we here to figure
out whet her the Zoning Adm nistrator nade an error?
Soisn't it his testinmony that's going to be under the
scope of review here? Aren't you assessing? | nean,
in your witten subm ssion you have assessed three
poi nts of which there is error created. 1Isn't he the
one to answer?

MR. LUNA: Yeah, that would be correct.

CHAI RPERSON GRIFFI'S:  Ckay. So here we
are. W could get through half of it and then finish
it up when the Zoning Administrator is able, which
nmeans, you know, |'m open. Coments?

VICE CHAIR MLLER. |I'mwondering if the
parti es oppose continuing the case for a few weeks?

MR. LUNA: W would -- ANC-6A has no
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objection to that.

CHAI RPERSON GRI FFI'S: M. Bel |l anmy?

V5. BELLAMY: W would prefer to nove
forward today. All of our w tnesses are here.

CHAI RPERSON GRI FFI'S: How many w t nesses
does the ANC have?

MR,  LUNA: W just have nyself and
Commi ssi oner Ri ce.

CHAI RPERSON GRI FFI'S:  Okay. And how many
do you have today?

V5. BELLAMY: We have nearly 25 wi t nesses.

CHAI RPERSON GRI FFI'S:  Okay.

COW SSIONER M TTEN: M. Chai rman?

CHAI RPERSON GRI FFI'S:  Yes, Ms. Mtten?

COW SSI ONER M TTEN: Before we hear from
25 different witnesses in an appeal case, | think we
shoul d at | east have some representation as to what
they are going to be testifying to, because | sense
some redundancy is forthcom ng.

CHAI RPERSON GRI FFI S: Oh, absol utely.
Good poi nt. | think we would -- | nean, we'll
definitely define the scope and direction of where to
go, if we decide to go forward today. Well, let ne
hear opinions in terms of going forward today wi t hout

t he Zoni ng Adm ni strator present fromthe Board.
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COW SSIONER M TTEN: M. Chai rman?

CHAI RPERSON GRI FFI'S: Yes?

COM SSIONER M TTEN: | think your point
is well-taken about the essential nature of the Zoning
Adm nistrator's participation at some point in the
case. | don't know the Board's schedule as well as
t he Board Menbers know the Board's schedule, but it's
often difficult to get a whole case in w thout putting
it off sort of to the back of the line. And if you
had a sense that you wanted to nove forward sooner, it
woul d be easier to put -- you know, just start the
case today and then pick up what's left over as a
pi ggyback on anot her heari ng day that woul d be sooner
t han what ever the back of the line |ooks |ike now

CHAI RPERSON GRI FFI'S: | absol utely agree.
Uilizing time we have already scheduled is,
obvi ously, the best case. Ohers?

VICE CHAIR MLLER | guess it would be
all right, provided that DCRA had tine or the Zoning
Adm nistrator had tine to read the transcript, because
| think that part of what the ZA would need to do is
respond to the case that's being presented.

CHAI RPERSON GRI FFI'S:  Okay.

VICE CHAIR MLLER So | think we could

start with, | guess --
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CHAI RPERSON GRI FFI'S:  Good.

VICE CHAIR M LLER: -- the appellant's
case.

CHAI RPERSON GRI FFI'S: No, | tend to agree.
Let's go. W're going to -- we'll call the case

today. W have one case before, M. Parker's case,
whose has been very patient. W'Ill get through that
and then we'll call the appeal. bviously, we're not
going to finish today. W my well set the
Government's case presentation. W have had a case
drop off also, | think we can fit this in fairly
gui ckly and not go too far out.

Now, j ust to focus on everyone's
under st andi ng of what's happening here. W're going
to be going through next a special exception, |
bel i eve, under 205. W do special exceptions. W do
variances. What will be called on this last case is
an appeal. |It's an entirely different configuration
of how t he Board | ooks at things and | knowthe ANCis
wel | -aware of what we are to enbark on as all the
people at the table in front of us.

However, it should be clear for those
present this beconmes an even nore |egal issue. Wat
is going to be asserted is that there was an error in

an of ficial decision of the Zoning Adm nistrator. W
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are going to very quickly and very judiciously focus
on perhaps very boring issues, but very limted
issues. And limted issues are those which the ANC
have brought up and there are three assertions of
error.

One, that this is not as classified for
the Certificate of COccupancy that was issued. Two,
that there was a special exception approval that
shoul d have been needed. And three, has slipped ny
mnd totally, but I'Il get to it.

The point being any testinony that's
brought up or any witnesses that you will call wll
have to speak directly to that. Qur rules and
regul ati ons and one of ny charges as the Chairman of
this Board is to make sure hearings don't have
redundant testinony evidence presented in. W can
al so take all the witten subm ssions as needed.

But it shoul d be absolutely clear fromthe
peopl e present today that this is not going to be a
bal ance of whether there is detrinental inpact on one
side or the other. It is us stepping into the shoes
of the Zoning Adm nistrator deciding whether a
Certificate of Occupancy for the classification that
it was i ssued was correctly done or not correctly done

or not correctly done.
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Good? Okay. |'mgoing to ask you just to

neet with the 25 wit nesses that you have and nake sure

that they are focused and addressi ng specific issues.

| f they need to or want to have witten subm ssions on

that, we can certainly keep the record open and

obviously will. They can submt that in. It will be

a good utilization of your tinme, our time and everyone
el se present.

MS. BELLAMY: And we'll be glad to reduce

the nunber significantly for time purposes.

CHAI RPERSON  GRI FFI S: Good. Good.
Lastly, | say this on every case, special exception,
variances, |'ve never said it in an FM BZA, but |

don't need to, but the Board doesn't sit and weigh,
you know, how many people are for this, how many
people are against it. It would nmake our days nmaybe
easi er. However, we're charged wth, obviously,
| ooking at the facts and the persuasiveness of the
presentation of the case.

So we will ook to that. | anticipate
we'll get to call this very quickly, but let's nove
ahead, unless there is any other procedural questions
| can answer, at this time. Very well. Thank you
very much. Wth that then, let's call.

MS. BAI LEY: Application No. 17445 of
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Abi gail Parker, pursuant to 11 DCVR 3104.1, for a

speci al exception to establish a child devel opnent
center, that's for 50 children and 7 staff nmenbers,
under section 205. The property is zoned R-2 and it's
| ocated at 2907 7'" Street, S.E., Square 5951, Lot 40.

MR WASHI NGTON:  Good afternoon, Chairnman
and Board and guests. M nanme is WIIiam Washi ngt on.
|"mthe client for Dawn to Dusk Chil d Care Devel opnent
Center and beside ne is Ms. Abigail Parker. She is
t he owner of Dawn to Dusk Child Devel opnent Center.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR. WASHI NGTON: We're here today to file
an application for a special exception for Dawn to
Dusk Child Care Center. 11 DCWMR 3104-1, special
exception to expand the existing child care center to
the adjacent site, an enrollnent of 50 additional
children, ages infant to 12 year-olds and 7 staff.
O fice of Planning recommends approval for specia
exception application.

The site description. The subj ect
property is in Congress Hei ghts nei ghborhood, Ward 8,
| ocated at 2907 7'" Street, S.E. The site is on the
west side block, south of a 16 foot public alley,
whi ch separates the subject center fromanother child

care center operated by the applicant, |ocated at 657
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Lebaum Street. The site is served by both the
Anacostia and Congress Heights Metro Station. The
site is less than one block from Martin Luther King
Avenue, which is a mmjor bus route.

The eastern portion of Saint Elizabeth
Canmpus is within a block of the subject center. The
nei ghborhood is predonmnantly developed with row
houses and sonme garden apartnents.

CHAI RPERSON GRI FFI'S: M. Washi ngt on?

MR WASHI NGTON:  Yes, sir?

CHAI RPERSON GRI FFI'S: Can | interrupt you?
Are you referring to the Ofice of Planning' s report?

MR, WASHI NGTON:  Yes.

CHAI RPERSON GRI FFI'S:  COkay. Not to worry.
They are here. They are going to present their
report.

MR. WASHI NGTON:  Ckay.

CHAI RPERSON GRI FFI'S:  Why don't you just
tell usalittle bit about how you conply with section
205. And first of all, the first clarification, you
have indicated that it is across the alley from
anot her child devel opnment center that has the same
operator. Are these connected at all?

MR, WASHI NGTON:  No.

CHAI RPERSON Rl FFI S: How are they
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connect ed?

MR. WASHI NGTON:  They are not connected
structurally w se

CHAI RPERSON GRI FFI'S: | understand that.

MR. WASHI NGTON: But they are connected,
because M. Parker, she is the manager of both
facilities.

CHAI RPERSON GRI FFI'S:  Ms. Parker?

MS. PARKER  Yes.

CHAI RPERSON GRI FFI'S: How are they sim | ar
or different? What's going on here?

M5. PARKER: It's just an expansion.

CHAI RPERSON GRI FFI'S:  Okay.

M5. PARKERT O the existing facility.

CHAI RPERSON GRI FFI'S:  Sanme aged students
in each of the properties?

MS. PARKER: Vell, no. W want to do
i nfant/toddl er.

CHAI RPERSON GRI FFI'S:  Okay.

M5. PARKER: In the new facility.

CHAI RPERSON GRI FFI'S:  Was there a speci al
exception for the other facility?

M5. PARKER: No. | was placed there by
| mMm nent Dormain when they took ny property on Holly

Avenue.
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CHAI RPERSON GRI FFI'S:  Real l'y?

MS. PARKER  Yes.

CHAlI RPERSON CRI FFI S: | don't think we
need to get into that. ay. The other property is
in the G2-A Zone District also, which is different
than this, which is in R 2.

M5. PARKER R ght.

CHAI RPERSON GRIFFI'S: Wiich may explain
sorme of the things. But what we're |l ooking at thenis
well, as Ofice of Planning has put it, | guess, we're
| ooking at it as an expansi on of the child devel opnent
center that's existing. Describe to us then, first of
all, the facility currently. Well, the facility under
this application or the expansion to this structure,
does that nmeet or is it capable of neeting all the
appl i cabl e codes and |icensing requirenents?

MS. PARKER  Yes.

MR WASHI NGTON:  Yes, it is.

M5. PARKER: W have had prei nspection.

CHAI RPERSON GRI FFI'S:  Okay.

MS. PARKER  Yes.

CHAI RPERSON GRI FFI S: And is there any
evi dence, have you heard of any evidence intalkingto
t he ANC, t he nei ghbors or anyone surroundi ng this that

this is going to create or mght create sone
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objectional traffic conditions or unsafe drop-off or
pi ckup?

MR WASHI NGTON: Well, M. Chairman, we
got support fromthe ANC that they in favor for the
chil d devel opnent center.

CHAI RPERSON GRI FFI'S: Okay.

MR. WASHI NGTON:  And there is not going to
be any inpact as far as with traffic, because nost of
the parents, they bring the kids there, they either
wal k or catch the public transportation. A smal |
percentage, |like 25 percent drive. And we have this
set up there at the present center that the staff wll
pi ck the kids up fromthe curbside and bring theminto
the facility. And that will be done at the new
facility as well.

CHAI RPERSON GRI FFI'S:  Wich curb? On 7'"

Street?

M5. PARKER: In the front.

MR, WASHI NGTON:  Yes.

M5. PARKER: No, as the cars pull up to
the front, the parents that -- you know, we have a

staff on-site.
CHAl RPERSON GRI FFI'S: VWhere is the front?
MR. WASHI NGTON: Ri ght here.

CHAI RPERSON GRI FFI'S:  That's right. Just
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tell ne what street it is.

MR WASHI NGTON:  It's on 7'" Street.

CHAl RPERSON GRIFFI'S: 7' Street?

M5. PARKER:  Ah- huh.

CHAI RPERSON GRI FFI'S:  So they pull up off
adj acent to the alley on the curbside of 7'" Street?

MR. WASHI NGTON:  Exactly.

M5. PARKER: Are you speaking for the
existing facility or the new facility?

MR, WASHI NGTON:  The new.

CHAI RPERSON GRI FFI S: Right, what's
proposed for the new facility.

MR. WASHI NGTON:  Yes, we're tal ki ng about
the new facility.

M5. PARKER: Right. Oay. Oh, okay.

CHAI RPERSON GRI FFI'S: Okay. And where is
the outside play area that's utilized?

MR. WASHI NGTON:  If | can --

CHAI RPERSON GRI FFI S: Yes, g¢go ahead.
You're just going to have to be on a mke if you say
anyt hing, that's the problem

MR. WASHI NGTON:  The outside play area i s
in purple, if you can see fromny illustration

CHAI RPERSON GRI FFI'S:  Excellent. That's

about 760 square feet?
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MR. WASHI NGTON: | haven't done the math,

but it's 40 x 19.

CHAI RPERSON GRI FFI S: Excel | ent. Ckay.
And the existing facility, its play area it utilizes
t hat space al so?

MR. WASHI NGTON:  Yes, sir. No, no, not --
no. This facility will have its own play area.

CHAI RPERSON GRI FFI'S: | see.

MR. WASHI NGTON: The other facility has
its own play area as well.

CHAI RPERSON GRI FFI'S: On-site?

MR. WASHI NGTON: On-site.

CHAI RPERSON GRIFFIS: | see. GCkay. One
| ast quick question. M. Washington, you put in the
record for this case, it's our Exhibit No. 11
actually, | don't really know what it is, but it's
from M. M chael Johnson, a previous Zoning
Adm ni strator, and it's entitled "Covernnment of the
District of Colunbia Departnent of Consuner and
Regul atory Affairs,"” 32A Case No., notion to refile
Map amendnent pursuant to Rul e 323.

MR WASHI NGTON: That can be scratched
fromthe record.

CHAI RPERSON GRI FFI'S:  What is it?

MR. WASHI NGTON: It was sone additiona
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i nformati on that one of ny associ ates t hought we need
for this case.

CHAI RPERSON @RI FFI S: Ckay. Is there
anot her one attached to it?

VICE CHAIR MLLER  Well, yes, that was
Exhibit 11, was the notion to refile Map amendnent.
And then behind it in our record was Exhibit No. 10,
Uni form Commerci al Property Act of 2002.

CHAI RPERSON GRI FFI'S:  Oh.

MR. WASHI NGTON:  Yes, that's all can be
scratched fromthe record.

VICE CHAIR M LLER:  Ckay.

CHAI RPERSON GRI FFI'S:  Okay. Yes?

VICE CHAIR M LLER: I just wanted to
clarify alittle nore about the two child devel opnent
centers. Do they have the sanme nane or are they --

MR. WASHI NGTON:  Yes, they have the sane
nane.

VICE CHAIR M LLER Same nane. Same
owner ?

MR WASHI NGTON:  Sane owner .

MS. PARKER  Yes.

VICE CHAIR M LLER: Sanme nanager ?

MS. PARKER  Yes.

VICE CHAIR M LLER: Different staff?
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MS5. PARKER: Definitely, because | have to

have additional staff for the new one, yes.

VICE CHAIR MLLER. And one is geared to
a different age group than the other one. I s that
right?

M5. PARKER R ght.

VICE CHAIR M LLER:  Ckay.

CHAI RPERSON GRI FFI' S:  Any ot her questi ons,

at this time, fromthe Board? Very well. | think we
shoul d continue on. W'll get to the Ofice of
Planning's report, unless there is anything

i medi ately you want to share with the Board in the
case presentation, then we'll followup wth
concl usions after we get through everything else. |If
there are people here, persons to provide testinony,
of course, and we'll hear fromthem al so.

MR. WASHI NGTON: Okay. | just al so wanted
to add in this area, there's been a | arge devel opnent
of housing and we feel that with this Dawn to Dusk Day
Care Center it would help provide child care in the
ar ea. It's affordable and it's a nice child care
center, starting frominfant to starting ki ndergarten,
where the kids will have a ground root with their
schooling. And I feel as though it would be a good

recommendation for this child care center.
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CHAlI RPERSON @RI FFI S: Excel | ent. Thank

you. Actually, while we're here, why don't we just
get total clarification of hownany chil dren are being
proposed for this, the expanded facility?

M5. PARKER: 50 for the new addition, yes.

CHAI RPERSON CRI FFI S: And that's total,
total enrollment, 50 children. |Is that correct?

MS. PARKER  Yes.

MR WASHI NGTON: Yes, for the new
facility.

CHAI RPERSON GRI FFI'S:  Ckay. Ri ght, for
the new facility. And how many staff nenbers?

M5. PARKER:  Seven.

CHAI RPERSON GRI FFI S: And the hours of
operation proposed?

M5. PARKER: 7:00 a.m to 6:00 p.m

CHAI RPERSON GRI FFI'S:  And pi ckup and dr op-
of f as you said happens at the curbside?

MR, WASHI NGTON:  Yes, sir.

CHAI RPERSON GRIFFIS:  And is there staff
that's --

MR WASHI NGTON:  Yes, there will be staff
avai l abl e for that. W have certain staff just for as
soon as the cars come up, they will go to the car and

get the children.
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CHAI RPERSON GRI FFI'S:  And t he ages of the

chil dren proposed as the 507?

MS. PARKER: O the infant/toddler, we
woul d start at 6 weeks.

CHAI RPERSON GRI FFI'S:  Ww. 6 weeks to?

M5. PARKER: Oh, 12 years, before and
after. W have sone before and after in there, too.

CHAI RPERSON CGRI FFI S: And so what's the
other facilities ages?

VB. PARKER: W have preschool,
preschool ers there currently and we do have a few of
the before and after, but that's why we would nove
them in the new facility. W already have
pr eschool ers. W don't have the infants in the
existing facility. W were licensed for it.

CHAI RPERSON GRI FFI'S:  Ri ght.

M5. PARKER: But we felt as though the
space woul d not accommobdate the children

CHAI RPERSON GRIFFI'S: So there's going to
be redundant ages in the two facilities?

M5. PARKER: Not -- no, not necessarily
redundant, because we don't have infant/toddlers at
all yet.

CHAI RPERSON GRIFFI'S: So the newfacility

will have 50 children, infant/toddlers?
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MR. WASHI NGTON:  Ri ght .

MS. PARKER: And before and after school .

CHAI RPERSON CGRI FFI'S:  And before and after
school ?

MS. PARKER  Yes.

CHAI RPERSON GRIFFI'S: That's where it's
from Okay. And toddler age cutoff is what?

MS. PARKER:  Three.

CHAI RPERSON GRIFFI'S:  And that's --

M5. PARKER: Now, it was -- yes.

CHAI RPERSON GRI FFI'S: Right. And then t he
after school would be the larger spectrum up to age
127

M5. PARKER R ght.

CHAI RPERSON GRIFFI'S:  Is that right?

M5. PARKER R ght.

MR. WASHI NGTON:  Ri ght .

CHAI RPERSON CGRI FFI'S: And t he after school
would run from3:00 p.m to what?

MS. PARKER: 6:00 p.m

CHAI RPERSON GRI FFI S: Ckay. | gotcha
And how do the after school children get to the
facility?

M5. PARKER: You nean, the surrounding

school s in the area.
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CHAI RPERSON GRI FFI'S:  And how do t hey get

to your --

M5. PARKER: They wal k to our facility.

CHAI RPERSON GRI FFI'S:  So you, obviously,
don't have first graders comng out for the after
school wal king to the school or do you?

M5. PARKER Well, no. W have staff that
goto the -- |ike one school is right down the bl ock.
The next school is right over to the corner. So we
just go and pick the children up and bring them over.

CHAI RPERSON GRI FFI'S:  Huh.

M5. PARKER:  Um hum

CHAI RPERSON GRI FFI S: Ckay. And trash
pi ckup and etcetera on the new facility, where is it
and how does that happen?

M5. PARKER: W have J.R Trash Conpany
that currently picks up that will continue.

CHAI RPERSON GRIFFI'S: And it's at the rear
of the property?

MR. WASHI NGTON:  Yes, sir. It's right --

CHAI RPERSON GRIFFI'S: Of the alley?

MR. WASHI NGTON: Right. Exactly.

CHAI RPERSON @GRl FFI S: Ckay. CGood.
Anyt hi ng el se?

VICE CHAIR M LLER: | just --
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CHAI RPERSON CGRI FFI' S: Yes?

VICE CHAIR M LLER Yes. Wat is the age
group at the existing facility?

M5. PARKER: W have sone, they start at
2 and we have sonme now that do go -- we have about
eight that go up to 12.

VICE CHAIR MLLER. And are you going to
adj ust that and put the younger ones at the new pl ace
or no?

M5. PARKER We're going to put the ol der
ones at the new place because now that they changed,
we have 95 percent of the TANF clientele. Now, they
have the thing that after 4 they have to go into
public school where it used to be 5. Now, after 4

they have to go in. So we would be putting that 4 to

12 along with the infant popul ation. The i nfant
popul ation will have one total floor and the after
school children will have the bottom fl oor.

VICE CHAIR MLLER: | know this isn't --

| nmean, we're really tal king about the new facility,
but | was just curious to what extent it's going to be
conplimenting the other facility, like what's goingto
happen at the existing facility?

M5. PARKER: Well, currently we have a

long waiting list and we al so have fanm |lies that need
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-- they are having to take their younger children to
other facilities because we haven't, you know, opened
up tothe infant clientele yet. So then they can cone
to the one site or right there together to receive
their children.

They may have one in one buil di ng and one
in the other, but they are still right there at the
sanme facility. Were now, they have to go to anot her
facility or to a child care home and then cone to us.

VICE CHAIR M LLER. Ckay. Thank you.

CHAI RPERSON GRI FFI S: Anything el se?
Anything else at this tine? Anything else you would
like to present? Very well. Let's nove ahead then to
the Ofice of Planning's report and a very good
af ternoon to you.

MR MOORE: (Good afternoon, M. Chair and
Menbers of the Board. | amJohn Moore with the Ofice
of Pl anni ng. In the wessence of time, this
application, although it has been presented as an
expansi on of the existing center, could actually stand
on its own as a child care center.

| have been quite involved with the
agencies. One of the questions | had was the density
of 60 kids in one center and 50 in another right

together. So | been in contact with Health, and they
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t hi nk the nunbers will work well. | have worked with
the applicant in ternms of nmaking sure that the space,
the play area, will be properly fenced in. There will
be the conbination of fences and hedges there.

They have had t he support of the nei ghbors
to the sout heast of themand t he nei ghbors across the
bl ock. The ANC supports the application and, as |
nmentioned, all the tests, the standards under 205 the
application could neet on its own and the Ofice of
Pl anni ng supports it.

| want also just to note for the Board's
consideration that |less than a nonth ago, this Board
just approved another expansion center in Ward 8,
which is about six blocks fromthis one. The fact
that this center and that one you approved serve an
i nfant popul ati on neans nore people can get into the
work force and that's a good thing, of course.

Wth that, the Ofice of Planning stands
on the record and supports the application.

CHAI RPERSON GRI FFI S: Excellent. Thank
you. | thought you were going to give us a report on
t he popul ati on trend noting how nmany i nfants woul d be
manni ng, but nonetheless, | think the other is also
good i nformation. Ckay.

Any other questions then? Does the
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appl i cant have any cross exani nati on questions for the
Ofice of Planning? Any cross? Very well. Let ne
ask is the ANC present today, 8C?

UNI DENTI FI ED SPEAKER: Submitted aletter.

CHAI RPERSON @RI FFI S: Very well. | f
there's no questions of the Ofice of Planning, thank
you very nmuch. W do appreciate it. It is an
excel l ent report and actually the aerial photograph,
as always, but especially in this case, was very
hel pful in noting the relationship between the
exi sting and the new proposed expansi on and then the
surrounding area. It also gives an excellent shot of
the curb area.

Vll, thereit is. Let's nove ahead then.
W do have a report, it's Exhibit No. 22, fromthe
Department of Health. This is not in a historic
district, according to our records. W do note
Exhibit No. 27 is the ANCs report and they were
recommendi ng approval of the application. W can make
note of that for our deliberation.

Let me go to any persons present to
provide testinmony in regards to this Application
17445, in support or in opposition, if you would cone
forward now.

M5. DAVIS: Good norning, M. Chairman,
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Menmbers of the Board.

CHAI RPERSON  GRI FFI S: A very good
afternoon to you. 1'mgoing to have you just touch
the button on the mke there and the light will cone

on.

M. DAVIS: (kay.

CHAI RPERSON GRI FFI'S: Perfect. And if you
woul dn't m nd stating your name and address.

M5. DAVIS: M nane is Doris Davis and |
have a home on 2914 7'" Street, which is basically
across the street fromthe day care center and | just
have sonme coments to nake.

| "' m agai nst the second day care center,
because of its continual inmpact on traffic and
residential parking on the street. This street
al ready has restricted parking of 20 m nutes per day
Monday through Friday to accommobdate one of the
centers already owned by the applicant. Thi s
restricted parking al ready takes up al nost one hal f of
one side of the street and the applicant has not
provided any parking for her «current or future
clients.

The clients al so park on the street. They
have pickup, but they also park there fromtinme to

time. This is a one-way street and a very small
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street. And, additionally, with the increase of 50
nore chil dren and seven nore staff nmenbers, there will
be an increase in the noise factor, which is already
a problemwi th the current day care center, and | feel
like that problemwithinitself will negatively affect
the quality of life in aresidential environnment. And
that is just nmy comment.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch. W appreciate those comments. Board
Menbers, do you have any questions of M. Davis?

VICE CHAIR M LLER How i s the noi se now?

M5. DAVIS: Well, there is a lot of noise
when the children cone out around 3:00 or 4:00 when
they are playing in the area like children play and
there is a lot of noise. Wen people come hone from
work and sit on their porch, there is a lot of noise.
And I'msure with 50 nore children comng out in this
area, they will increase the noise factor there.

And we have -- this is a one-way street
and it's a very small street and with the 20 mnute
restricted parking thereright infront of the current
day care center, which is used primarily for the staff
that had -- that work at this facility, then that
nmeans the residential, the people who live in the area

on that street, can't use that part and it's over --
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it's alnmpst half of the block that is already
restricted, 20 m nute parKking.

VICE CHAIR M LLER Do people on the
street have driveways or no?

MS. DAVIS: No.

VICE CHAIR M LLER And do you have
trouble finding a parking space?

MS. DAVI S: Yes, people have trouble
fi ndi ng parki ng spaces.

VICE CHAIR M LLER During certain hours?

M5. DAVIS: Yes.

MS. PARKER Excuse nme, could | ask?
Excuse ne, could you tell ne which house you have?

MS. DAVI S: No, | -- that's -- | don't
have to do that. | really don't have to do that.

M5. PARKER: Because | think the tenant
that is in your house gave -- what did you say your
address was?

M5. DAVIS: But I"'mnot -- I'mspeaking to
the Board. | don't think I --

CHAlI RPERSON GRI FFI S: Right. This is a
time -- as the applicant, she is able to cross
exani ne.

M5. DAVIS: Oh.

CHAl RPERSON CGRIFFI'S: She is able to ask
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you questi ons.

M5. DAVIS: Oh, yes. Ckay.

CHAI RPERSON GRI FFI'S: Just - -

M5. PARKER  Yes, which house do you live
in?

MS. DAVI S: | live in 2914, | have a
tenant in 2914.

MS. PARKER:  You have a tenant?

M5. DAVIS: Yes.

MS. PARKER: Yes, because the tenant |
think -- and you say 29147?

M. DAVIS: Right.

M5. PARKER: Signed -- okay, 14 is next

to?

MS. DAVIS: 2912.

M5. PARKER: Right. GCkay. Because | have
-- because the area -- now, that 20 m nute parking
came as the result, | think, of Pepco and the

| aundromat. That affected -- we didn't have a probl em
because nost of our people don't drive, but that whole
corner that you're talking about, it's only two
privately owned hones across the street from us.

M5. DAVIS: That's correct, but --

M5. PARKER. That is MIton and we have

his total support. His grandchild is on --
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CHAI RPERSON GRI FFI S: VWhat is your

guestion t hough?

M5. PARKER. |I'mtrying to see how she's
saying that it's affecting her. | don't even know
this young lady and | have been over there all these
years. | don't even know who she is.

CHAI RPERSON GRI FFI'S:  That's right.

M5. PARKER: And she is saying that the
noi se and the --

CHAI RPERSON GRI FFI'S: | understand. This

is the opportunity to just ask her questions about her

t esti nony.

M5. PARKER: Ckay. Yes.

CHAI RPERSON GRIFFIS: So let's have sone
probative questions. Your question is, as |
understand it, how is the 20 mnute parking

restriction inpacting you as it relates to the
expansi on of your facility?

M5. PARKER: And she thinks we did that.
W didn't do that. They did it.

CHAI RPERSON GRIFFIS: | didn't hear her
say that.

M5. DAVIS: No, | didn't say that.

M5. PARKER:  Oh.

IVB. DAVI S: | said that it's used
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primarily by their staff and by the applicant.

CHAI RPERSON GRI FFI'S:  Okay.

M5. PARKER But you can't stay there but
20 m nutes, so how --

M5. DAVIS: Right, but they have stayed
t here over the 20 m nutes.

CHAI RPERSON GRIFFI'S: | see. And the 20
m nute parking restriction goes how far down the
bl ock?

MS. DAVI S: It goes just directly in
front, on the side of the day care center.

CHAI RPERSON GRI FFI'S:  Okay.

MS. PARKER: The commercial side.

CHAI RPERSON GRI FFI S: So it's from the
alley up towards Martin Luther King. Is that correct?
M5. DAVIS: That's correct.

MS. PARKER: To the corner.

CHAI RPERSON CRI FFI S: So that is that
smal | area that may park one, two, three, four, let's
say eight cars, and that's in the comercial zoned
ar ea. On the other portions of the block, is that
residentially restricted parking?

M5. DAVIS: That is residential. That is
residential .

CHAI RPERSON GRIFFI'S: But is it actually
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zoned for residential parking?

M5. DAVIS: | don't know the zoning, but
|"msure it nmust be, but | can't say that.

CHAI RPERSON GRI FFI'S:  Ckay. No, no, it's
okay. ay. Ohers?

MR. WASHI NGTON:  Chair, we al so put sone
i npl enentations on the new site. W got tree
shrubbery and all that to cut down on noise and then
we have --

CHAI RPERSON GRI FFI' S: You can addr ess t hat
| ater, but we have Ms. Davis here. She is giving

testinmony. Did you have cross exani nation questions

of her?

MR, WASHI NGTON:  No.

CHAI RPERSON GRI FFI'S:  Okay. Well, let's
finish up with Ms. Davis then and then we'll nobve on

to the other aspects. Oher questions? M. Mller?
VICE CHAIR MLLER. | just wanted to get
clarification based on this exchange. M. Davis, do

you live in the house at 2914 or do you rent it to a

t enant ?

M5. DAVIS: Yes, | was renting it to --
nmean, |'m renting it, but ny grandchildren, ny
granddaughter |ives there. My granddaughter 1lives
t here.
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VICE CHAIR M LLER: Okay. But you don't?

MS. DAVIS: No.

VICE CHAIR M LLER. But you visit there?

M. DAVIS: Right.

VICE CHAIR M LLER:  Ckay.

CHAI RPERSON GRI FFI S: Good. Thank you
very much, Ms. Davis. W do appreciate it. | don't
t hi nk we have any ot her questions at this tine.

M5. DAVIS: Thank you.

CHAI RPERSON GRI FFI'S:  Ms. Parker, you're
providing a single parking space on the expanded
property now, but with a tandemspace in front of it.
I's that correct?

M5. PARKER: Well, currently | have --

MR. WASHI NGTON: W' re providing two, two
par ki ng spaces.

M5. PARKER: Three really.

MR. WASHI NGTON:  Two for staff.

CHAI RPERSON CRI FFI S: Ri ght . One woul d
conply with the Zoni ng Regul ati ons, however.

M5. PARKER. No, it takes two. Actually,
it's three spaces, but | have to have two in the back
of the new facility.

CHAI RPERSON GRI FFI S: So where are your

two spaces?
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MR. WASHI NGTON: That's in yellow. The

two spaces are in yellow, shaded in yellow

CHAI RPERSON GRI FFI'S:  And how do you drive
into those?

M5. PARKER: It's a double gate through
that back alley. See, it has a side alley and a back
al | ey.

CHAI RPERSON GRI FFI'S:  Uh- huh, | under st and
that. So if | want to get to the one closest to the
play area, can | get there with the one that's cl osest
to the alley?

M5. PARKER But that's -- the way that |
have, we have proposed it to cone in as basically
angle in the parking lot so that --

CHAlI RPERSON @RI FFI S: You're going to
paral l el --

M5. PARKER: That's why | said | coul d use
t hree cars.

CHAI RPERSON @RI FFI S: You're going to
paral l el park those. 1s that what you're saying?

MS. PARKER  Yes.

CHAI RPERSON GRI FFI'S:  Real | y?

MS. PARKER  Yes.

CHAI RPERSON GRI FFI'S:  Right on the plat?

Yes. OCh, | see what you nean. Do you see how they

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

109

get into parking space nunber two, back in and
parallel park it?

COW SSI ONER M TTEN: Wll, | think the
point is is that parking space nunber two -- it
depends. You know, let's just say that it's a stacked
space. You can drive directly into one and three, so
you have two that definitely conply.

CHAI RPERSON GRI FFI'S: | see. That nmakes
sense. kay. Excellent. Very well. Anything else?
| s there anyone el se here attendant to the application
that woul d Ii ke to provide testinony either in support
or in opposition, 17445? Not noting any ot her persons
present to provide testinony, let's nove ahead then.

Ms. Parker, we'll turn to you for any
cl osing remarks that you m ght have or M. Washi ngt on,
summat i ons.

MR. WASHI NGTON:  Yes. M closing remark
was we added sone added features to the ot
beautification, | andscapingw th fl owers and shrubbery
and we put a wought iron fence up. So the area is
very -- | ooks good presentation-wi se and plus we did
shrubbery. It will cut dowmn -- it's like a noise
barrier, so that woul d cut back on the noise fromthe
kids. And we al so have --

CHAI RPERSON GRI FFI S: Sonme big shrubs
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huh?

MR WASHI NGTON: Huh? Yes.

MS. PARKER: | have a comment al so.

CHAlI RPERSON CRI FFI S: That's okay. €]
ahead. |I'msorry to interrupt you.

MS. PARKER: We have been a definite

i nprovenent to that area. The particul ar house, that

the new facility, was a crack house. |t was having
fires every other weekend. | had never net the young
| ady because, like | say, she said those are her

ni eces and people that live in the house across the
street, but there was just a lot of traffic even
bet ween the two houses. So, you know, | never knew.

But, anyway, when we were able to obtain
the lot then, you know, we needed it for expansion.
The need was there for the parents, so that's what,
you know, we did. It's a beautiful facility. Qur
parents are really excited and can't wait. | keep
telling themall we had today's date because it has
been a long tine com ng.

CHAI RPERSON GRI FFI S: Excellent. Thank
you. Anything el se?

MR. WASHI NGTON:  Sir, thank you

CHAI RPERSON CGRI FFI'S:  Thank you very much.

M5. PARKER: Thank you so nuch
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VICE CHAIR MLLER. | just wanted to ask
one nore question. |It's kind of related to the noise
guesti on. Even though you have 50 children

antici pated, you don't have 50 chil dren outside at one
time, do you?

M5. PARKER. No nore than -- no, not at
all .

MR, WASHI NGTON:  No.

M5. PARKER: And then a lot of these wll
be infants, baby infants, so they won't even, you
know - -

MR WASHI NGTON: Yes. To address that
i ssue, there will be play periods and there will be a

certain ampbunt of kids and staff out there at that

tinme.

VICE CHAIR M LLER: Thank you

CHAI RPERSON GRI FFI'S:  Very well. |If there
is nothing further, |I think the record is full unless

-- 1 think the Board is prepared to nove ahead t oday.

| think we can take wup some quick
deliberation on this. | think that there is going to
be great reliance in ny own deliberation onthe Ofice
of Planning's report. | don't disregard Ms. Davis'
testimony and | think irregardless if she is

i medi ately in the house across the way or not, her
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testinmony is pertinent and relevant to our own
del i beration di scussion.

Rai sing to the | evel of an expansion of a
chil d devel opnent center in this area and i n any area,
obviously, the Board is very famliar wth having
processed nunerous applications simlar tothis andis
very cogni zant and aware of the noise and the parking
i ssues that arise out of that.

| think that this is a very strong
application, as the Ofice of Planning has pulled it
together in its analysis and has noted the fact of
what has been done that would be -- that woul d reduce
any potential detrinment and, therefore, has risen to
the |l evel of their reconmendi ng approval and support
of this application.

| think the conpliance with section 205 is
| aid out neatly in the applicant's subm ssion and al so
inthe Ofice of Planning submssion. So | will open
it up for further deliberation on that. | would note
that the photographs submitted, | believe M.
Washi ngton was tal king about the fencing that was
pl aced, and | believe the photographs show sone of
t hat .

Di d you do sone of the fencing in the rear

al so, M. Washi ngton?
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MR, WASHI NGTON:  Yes.

CHAI RPERSON CRI FFI S: And then in the
front, is there any |andscaping in the front?

MR WASHI NGTON: Yes, t here is
| andscapi ng.

COURT REPORTER: Pl ease, turn your
m crophone on.

MR. WASHI NGTON:  Yes, there is | andscapi ng
in the front as well.

CHAI RPERSON CGRI FFI S: Ckay. And that's
not shown in the photograph, but obviously --

MR WASHI NGTON: No, that was done after
t hese phot os.

CHAI RPERSON CRI FFI S: Right, and the
testimony has been shown to that. There it is. I
will open it up to others.

COW SSI ONER M TTEN: M. Chairman, |
think you have covered all of the aspects that are
relevant. | think as to the noise issue, Ms. Parker's
poi nt about the age of the children is very conpelling
on that point. You know, | don't think there is going
to be any noise issue that is related specifically to
this facility that would be unusual for the area. It
is a fairly busy area because of its proximty to

Martin Luther King.
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And | think the traffic issues, you know,
there's limted parking as it is. You know, if you're
l[imted to 20 mi nutes, that is inposed on everyone in
t he nei ghbor hood. So | think that, as you pointed
out, the concerns are valid, but | think they don't
overwhel mthe bal ance of the case and the applicants
nmet their burden.

So | would nove approval of Application
No. 17445.

BOARD MEMBER ETHERLY: Second it, M.
Chai r.

CHAI RPERSON GRI FFI S: Excellent. Thank
you both. Are there conditions that woul d be added to
t he notion?

COWM SSI ONER M TTEN:  The only thing that
| would do is to say that it would be for a 10 year
period that the Ofice of Planning has recomended.

CHAI RPERSON GRI FFI S Excel l ent. And t hat
woul d be for, obviously, the application as it was
laid out with the 50 children, 6 weeks to -- well, as
they have laid it out in terns of the ages because,
actually, | have got a little confused on that, with
the seven staff, operation of 7:00 a.m to 6:00 p.m
and then the after school program of course,

attendant to that within that tinme period
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COWM SSI ONER M TTEN:  Yes. Thank you for

the clarification on the details.

CHAI RPERSON GRI FFI'S:  Ch, no, no problem
Ckay. Anything else? M. Mller?

VICE CHAIR M LLER: | just wanted to ask
Are you suggesting that those be conditions, the hours
of operation and the --

CHAI RPERSON GRI FFI S: | think they are
going to be listed in the approval specifically in
that relief sought or they will be |listed down as
conditions, but clearly in a child devel opnent center,
it's a very specific scope of what we're | ooking at
under section 205. So sonmehow it will be listed
t here.

VICE CHAIR M LLER.  Ckay.

CHAI RPERSON GRIFFI'S: | don't think it --
anyway, it doesn't nove outside of what was requested
for relief. GCkay. Anything else then? Excellent.
W do have then a notion before us that has been
seconded. The one condition that was |isted would be
for a period of 10 years. The others are clearly
listed in the relief that was sought.

That being said, let me ask for all those
in favor of the notion to signify by saying aye.

ALL: Aye.
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CHAI RPERSON GRI FFI S: And opposed?

Abstaining? Very well. Wy don't we record the vote?

MS. BAI LEY: M. Chairman, the vote is
recorded as 5-0-0 to approve the application. Ms.
Mtten nmade the notion, M. Etherly second. M s.
Mller, M. Mann and M. Giffis are in agreenent.
And are we doing a summary order, M. Chairman?

CHAI RPERSON GRI FFI S: | don't see any
reason why we woul dn't wai ve our rul es and regul ati ons
and i ssue a sunmary order on this unless there is any
opposition from Board Menbers. Not noting any
opposition, | think we can nove ahead i n t hat fashion.

MS. BAILEY: Thank you, sir.

CHAI RPERSON GRI FFI'S:  Thank you.

M5. BAI LEY: The only thing is if this
graphic is available, we would Iike to have that for
t he record.

CHAI RPERSON GRI FFI'S:  Yes, | think --

MR, WASHI NGTON:  Sur e.

CHAI RPERSON GRI FFIS: W need a reduced
size for the record though. s that correct, M.
Bail ey? You don't want that whol e sheet, do you?

M5. BAILEY: If it's just one sheet we can
fold it.

CHAI RPERSON GRI FFI'S: That's fine. Andif
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you can |l eave that, that would be fine. That's the
col or representation. W do have it in the record in
terms of the plat and the smaller scale, but if you
can leave that in, that would be great. Very well

Anything else, Ms. Bailey? WII done. M. Parker,

M. Washington, | do appreciate it. Thank you very

much.

MR. WASHI NGTON:  Thank you.

M5. PARKER: Thank you.

CHAI RPERSON GRI FFI'S:  Good | uck with that
expansion. Keep that shrubbery alive and we'll see

you in five years or 10 years.

M5. PARKER: 10 years. Thank you so nuch

CHAI RPERSON CGRI FFI'S:  Thank you very much.
Wth that, let's nove ahead. Ms. Bail ey, when you're
ready.

MR. WASHI NGTON: And do we get sonet hing
in the mail or something? Ckay.

MS. BAI LEY: Appeal No. 174392 of Advisory
Nei ghbor hood Comm ssion 6A, pursuant to 11 DCWMR
section 3100 and 3101, from the admnistrative
deci sion of the Zoning Adm nistrator, Departnent of
Consuner and Regul atory Affairs toissue a Certificate
of Qccupancy Pernmit No. 102037, dated July 27, 2005,

authorizing a 49 seat restaurant use, trade nane
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d uck- U- Chi cken.

Appel lant alleges that DCRA erred by
issuing the Cof Ofor a fast food restaurant without
Board of Zoni ng speci al exception revi ewunder section
733. The property is located in the H Street
Commercial Overlay. |It's also zoned C2-A and it's
| ocated at 1123 H Street, N E., Square 982, Lot 823.

CHAI RPERSON  GRI FFI S: Thank you.
Excellent. Thank you very nuch. As we said, we're
going to proceed with this today. Qur normal course
and chronol ogy of this, obviously, we'll hear fromthe
appellant. W would then go to the Governnent's case
presentation. | think we'll take that out of order
and we can have the i ntervenor or the property owner's
case presentation and the ANC, which is you woul dn't
have to go to. W'Il take anyone. W'II|l deal wth
the other issues as they come up. M. Geen?

BOARD MEMBER ETHERLY: M. Chair, perhaps
bef ore we proceed.

CHAIl RPERSON GRI FFI'S: Ch, I'msorry. Yes?

BOARD MEMBER ETHERLY: As a point of, |
guess, kind of procedure, I'mgoing to recuse nyself
fromthis case. As sonme nenbers of the audi ence nmay
be aware of, | am shall we say, in pursuit of a

different public office which does involve the
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relevant ANC in this matter.

| have had occasion to, while not
participate in any of the discussions related to this
matter, have heard extensive public discourse on this
particular issue and | think it's very inportant.
While | would feel very confortable about sitting on
this case in an inpartial and fair manner, | think it
woul d be inportant that this procedure remain above
any concerns regarding political posturing or
favoritism

So in order to assure the integrity of
this proceeding in this particular case, |'mgoing to
recuse nyself fromthis matter going forward. Thank
you, M. Chair.

CHAI RPERSON CGRI FFI'S:  Thank you very much,
M. Etherly, and I'mgoing to say it's just a loss to
the Board in our own processing not to have you on
this case. However, it's understood, your reasoni ngs.
Wth that then, we'll give you the afternoon off.
Let's nove ahead.

MR GREEN. M. Chairnman?

CHAI RPERSON GRI FFI'S:  Yes?

MR GREEN. Menbers of the Board, | rise
on a point of order, a prelimnary matter | would like

to raise. | have just been handed a letter that has
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been addressed to you, M. Chairman, and di stingui shed
Menbers of the BZA dated April 4, 2006. And the sum
and substance of the letter -- |I'mnot going through
the entire letter, |I'm quite sure you had an
opportunity to read it.

CHAI RPERSON GRIFFI'S: | don't know.

MR. GREEN. But it says, in essence, we
believe that as a matter of policy the Board should
deny the ANC s appeal as a ruling against Cuck-U
Chi cken woul d be detrinmental to the nei ghborhood.

CHAI RPERSON GRIFFIS: | see. Wy don't
you tell me what you're readi ng?

MR GREEN.  Yes.

CHAI RPERSON GRI FFI S: Because | have no
idea what it is.

MR. CGREEN. Wl --

CHAI RPERSON GRI FFI'S:  Who wote it?

MR. GREEN. That's the interesting part of
this letter, M. Chairnman. It's signed by four
menbers or four individuals who have identified
t hensel ves as being a part of ANC-6A. Now --

CHAI RPERSON GRI FFI'S:  You nean they live
in the area or they --

MR, GREEN:.  No.

CHAI RPERSON QR FFI S: -- are
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conmmi ssi oners?

MR. GREEN. They are nenbers of the board.

CHAI RPERSON GRI FFI'S: Wy ar e you bringi ng
this to our attention now?

MR.  GREEN: Wl l, because it was just
brought to nmy attention, M. Chairnman.

CHAI RPERSON GRI FFI'S:  Ms. Bail ey, did you
know about that?

MR. GREEN. And it's ny understandi ng t hat
you have eight nenbers of an ANC and you have four
nmenbers of the same ANC who are against or take a
position of denying the ANC s appeal.

CHAI RPERSON GRI FFI S: But how is that
pertinent to us? W have the ANC here that is
bringing the appeal. Wy is that even of interest to
us at this tinme?

MR. GREEN: Well, the reason | say it's of
interest to you, first of all, the letter was
addressed to you, so |I' magai n maybe m st aken that you
have got a copy. May | approach, please?

CHAI RPERSON GRI FFI'S: No.

MR GREEN:. You don't want to see it?

CHAI RPERSON GRI FFI'S: | do.

MR LUNA: Chairman Giffis?

CHAI RPERSON GRI FFI'S:  But you're going to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

122

need to submt it in.

MR. LUNA: | object to the introduction of
t hi s document and also to --

CHAI RPERSON GRI FFI'S: Wl |, actually, let
me clarify that right there.

MR, LUNA: Sure.

CHAI RPERSON GRI FFI S: M. Geen, | have
never seen the letter that |'m aware of, so |'m not
sure that it has been entered into evidence. So we're
going to check and see whether it has cone in. M.
Moy is about to address that. And thenif it is, then
we can get into whether it should be or shouldn't be
in, but I don't think it's a prelimnary matter.

MR. LUNA: Ckay.

MR GREEN: Vell, what |'m concerned
about, M. Chairman, is this. | f you have an ANC
consi sting of eight people --

CHAI RPERSON GRI FFI'S: Sure.

MR GREEN. -- of which four of them have
taken a position in support of the Zoning
Adm nistrator, which in effect says deny an ANC s
appeal , deny their own appeal --

CHAI RPERSON GRI FFI'S:  Right.

MR. GREEN. -- ny question is why are we

here? It would seemto be --
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CHAI RPERSON GRI FFI'S:  Well, it would be a

good rebuttal or a good cross exam nation question for
you.

MR GREEN. Well, | would like to know.

CHAI RPERSON GRI FFI'S:  But we have the ANC
that is bringing this, too. |If what you're doing --

MR GREEN: | would ask, | would nove --
in effect, M. Chairman, | am noving that the appeal
be denied on the fact that the ANC has taken a
position against itself.

CHAI RPERSON QR FFI S: That's an
interesting point. | think probably nore formative
for our dealing with your notion would be that those
comi ssi oners here before us bringingthe appeal don't
have the authority to bring the appeal. Isn't that
real ly what you're asserting?

MR.  GREEN: |'"'m asserting that the
commi ssioners who are here, not only do they not have
the authority to bring the appeal, but that -- and
they point out inthis letter to you a nenber of the
so-called prevailing side is now addressing the
content of this letter, which says that they are in
support of the position of the BZA

CHAI RPERSON GRI FFI S: But there was

of ficial action taken by the ANCto go forward with an
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appeal . That's the only thing that would be
jurisdictional to us right now currently. | mean,
certainly, Single Menber Conm ssioners can change
t hei r opi ni on.

"' m not sure how or what that happened,
but | have to go back to the official decision and
direction that the ANC-- if there was a notion and a
vote that was going to bring an appeal, that that's
where we are.

MR GREEN: | submt, sir, there is no
of ficial position.

CHAI RPERSON GRI FFI'S:  Okay. Well, that's
a different position.

MR. GREEN. Not when you have four people
of an eight man --

CHAI RPERSON GRI FFI'S:  You' re t al ki ng about
a letter today that is asserting somnething.

MR. GREEN. | just got it.

CHAI RPERSON GRI FFI'S: | know, | know, but
we don't have it in the record.

MR. GREEN. Well, | woul d be very happy to
gi ve you the copy that was given to ne.

CHAI RPERSON GRI FFI'S: No, because you're
introducing into the record a letter fromthe ANC?

MR. GREEN: No, no, no, no.
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CHAI RPERSON GRI FFI S: Is this your

docunent ?

MR CGREEN: No, no, this letter was
addressed to you, a copy of which was given to ne, and
al so di stingui shed Menbers of the BZA

CHAI RPERSON GRI FFI S: It hasn't been
subnmitted by the author. |Is the author here? | don't
even know who it is.

MR GREEN.  Yes.

CHAI RPERSON GRI FFI S: Who signed the
letter? Did you subnmit the letter into the record?

MR GREEN. He is a nenber of the ANC. |
don't know what his process was in terns of getting it
to the ANC, but I knowthat | have got a copy of this.

CHAlI RPERSON CGRI FFI S: CGood. Al right.
Vell, we're going to take a few m nutes. W' re going
to let the ANC that is bringing this appeal and the
ot her parties get set up. W're going to stretch our
legs and then let's see if that gets submtted into
the record or not.

MR GREEN:  Fi ne.

(Whereupon, at 3:53 p.m a recess unti
4:05 p.m)

CHAI RPERSON GRI FFI'S:  Very wel | . Let's

r esune. M. Geen, | believe you were bringing a
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notion based on a letter that wasn't submitted. It
has now been submitted into the record. W'I| have
evidence givento it as part of the record. | wll --
well, is there anything additionally that you need to
say about this?

MR GREEN:  Well, | think, M. Chairman,
t hat the docunent certainly speaks to the issues that
| have rai sed.

CHAI RPERSON GRI FFI'S: It does, indeed.

MR GREEN: And | don't think | can

articulate any clearer than the docunent.

CHAI RPERSON GRI FFI S: | would tend to
agree. Very well. ANC, speaking to the letter? The
notion is to dismss the appeal based on -- well

actually, let's articulate that, M. Geen, together
per haps.

Based on the lack of standing of the
appeal on the authorization of the ANC, is that your
not i on?

MR GREEN: Yes, based on that and the
fact that we have before us an action which can be
characterized as a nullity.

CHAI RPERSON GRI FFI'S:  Okay. Sane thing.
Do you agree or --

MR. GREEN: Yes.
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CHAI RPERSON GRI FFI'S:  Okay. Response?

VR. Rl CE: Cody Ri ce, Advi sory
Nei ghbor hood Commi ssi oner 6A-03. | woul d point out to
Menbers of the Board that the first paragraph of the
letter that was submitted indicates that this letter
does not represent the ANC s official position. In
fact, the ANC voted 5-3 to file the instant appeal.

The |l etter authorizing that appeal should
be in the record as part of the initial appeal
submission, which indicates that at a regularly
schedul ed and properly noti ced neeti ng on Sept enber 8,
2005 ANC-6A voted 5-3 with five comm ssioners required
for a quorumto appeal the adm nistrative decision of
t he Zoni ng Adm ni strator.

CHAI RPERSON GRI FFI S: Excellent. Thank
you, M. Rice. That is Exhibit No. 2 of this filing
that you're reading. Ms. Bellany, do you have a
position on the notion? |'msorry, everything has got
to be on a mcrophone. W're going to probably have
you getting up and down quite a bit.

MS. BELLAMY: We support M. G een.

CHAI RPERSON GRI FFI S: One nore step.
Perfect.

MS. BELLAMY: We support M. Geen's

motion to dism ss.
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CHAI RPERSON GRI FFI'S:  Support the notion

to dismss. COkay. Very well. Board Menbers?

MR. GREEN:. M. Chairman, nay | make one
nore comment, one brief comment?

CHAI RPERSON GRI FFI'S:  Brief comment.

MR GREEN: Yes. | would direct the
attention of the Board Menbers and you, M. Chairman,
to the fact that this docunment was not only signed by
the individuals identified, but under their nanes it
quite clearly shows their affiliation with the ANC.

So regardless of how anything is first
captured, howanything is first stated, we have, what,
four ANC i ndi vi dual s who have i dentified thensel ves as
such who have taken a position and | don't want that
| ost on the Board.

CHAI RPERSON GRI FFI'S:  Excel l ent and wel |
sai d. Let's start with that. M. Geen, | don't
think what's at issue i s whether the signators are ANC
Conmm ssi oners or not. | don't think that's under
contention at this point. The fact that there are
si gnat ors t hat have per haps changed or have i ndi vi dual
opi nions outside of the official action of the ANCis
al so sonewhat rel evant as we perhaps nove ahead with
this, but does not renove itself fromthe standi ng of

the ANC to bring the appeal.
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| would refer back to what M. Rice has
i ndi cated, Exhibit No. 2, and the first sentence of
t he paragraph or the second sentence of the paragraph
of the letter submtted April 4, which indicates it's
not representative of the ANC s official position.
The appeal is brought by the ANC as they are a body
that can bring appeals of this decision to the Board.

| don't see anything that negates that
standing, but | wll open it up to other Board
Menbers.

VICE CHAIR M LLER: M. Chairnman, | woul d
concur with you. Under our regulations, in order for
an ANC to be recognized officially by us in this
proceedi ng, they need to do all the things that have
been done in Exhibit No. 2.

They have to have a quorum They have to
provi de notice to the cormunity. They have to provide
their vote, etcetera, and all those things were set
forth in Exhibit No. 2, which is the letter of
aut hori zati on dated Sept enber 16, 2005 for the ANCto
bring this appeal. And that has not been negated by
any official action of the ANC. The April 4, 2006 is
a letter of individual ANC Commi ssioners.

CHAI RPERSON GRI FFI'S: O hers?

COM SSIONER M TTEN: | agree. | would
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nove to deny the notion.

CHAI RPERSON GRIFFIS: |Is there a second?

BOARD MEMBER MANN:  Second.

CHAI RPERSON CGRI FFI' S:  Thank you, M. Mann.
Further deliberation by the Board? There being no
further deliberation needed, we have a notion before
us that has been seconded. | would ask for all those
in favor to signify by saying aye.

ALL: Aye.

CHAI RPERSON GRI FFI'S: And opposed? Just
record the vote for that notion

MS. BAI LEY: M. Chairman, the vote is
recorded at 4-0-1 to deny the notion as expressed by
M. Geen. Ms. Mtten nmade the notion, M. Mann
Second. M. Giffis, Ms. MIller in agreenent. M.
Et herly has recused hinsel f.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch, Ms. Bailey. And just for clarity, of
course, it just renoves the notion that we woul d deny
t he appeal before hearing the appeal on the basis of
what M. G een has brought before us.

W will |ook for those signators on this
letter to obviously present this letter as testinony
or perhaps being called as w tnesses, and we'll get

into the substance of these and each of these, how
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they actually address that elenment which is under
appeal .

At this point then we can turn it over
unl ess there's any prelimnary matters. Any ot her
prelimnary matters? Very well. Then we'll turn it
over to the ANC for the presentation of their case.
You can sit there or have a seat, whichever you would
like. M. Geen and M. Bellany, you can nmake
your sel ves confortabl e.

MR. GREEN. Thank you, M. Chairman.

CHAI RPERSON GRI FFI'S:  Thank you rmuch.

MR. LUNA: Thank you, M. Chairman. M
name for the record again is R chard Luna. | am a
resident of ANG-6A and | live within a block of the
establishment that is the subject of this appeal. |
woul d I'i ke to begin by thanking the Board for hearing
this appeal and also attend to a couple of
housekeeping matters. First of all, | would like to
reserve any remaining tinme, at |east 15 mnutes, for
rebuttal .

CHAI RPERSON GRI FFI S: Ckay. Actual |y,
that's where I was, wasn't 1? Did | go through the
entire -- | don't think | made it through the entire
order of the appeal.

MR, LUNA: No.
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CHAI RPERSON GRI FFI S: But just to nmke

sure that we have it here. As the appellant, you're
going to start this off. W're going to skip the
Government' s case today and we'l|l go to the intervenor
or the property owner's case presentation today. So
it wll be you and Ms. Bellanmy who will present their
cases today and any witnesses that are here that wll
be cal |l ed under those cases.

Now, | will give directionto Ms. Bellany
t hat when she sets up her case today, she will also
concl ude her case in the same timng. The appell ant,
however, wll be revisited at the end and that is
where you wi I | have opportunity for rebuttal w tnesses
and any sort of closing remarks. So you're going to
begin this and you' re going to end this.

There is not a tinme during the appea
where | call, as naybe people that were here or have
been here previously for special exceptions or
variances -- there is not a tine where |I'mgoing to
call persons to provide testinony. That isn't part of
an appeal case. In order to provide testinony to the
Board, you will need to be called as a witness in one
of these three participants' presentation of their
cases.

So that being said, hopefully that has
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cl eared everybody. Let's nove ahead.

MR. LUNA: Ckay. Also, | don't know if
this is the appropriate tinme to raise this, but we
want ed t o keep the record open for witten coments on
behal f of the appellant.

CHAI RPERSON CGRI FFI'S: What kind of witten
comments are you anti ci pati ng?

MR. LUNA: | understand the Capitol Hil
Restoration Society intended to testify today, but
given the | ate hour and the questi on about how we were
going to proceed, they wanted to subnmt witten
comments after. Inlight of the fact that we'll be --
t he case has been continued, it seens |ike that woul d
be a mniml --

CHAI RPERSON GRI FFI'S:  Agai n, in an appeal
case the record is not open for testinony. Wre you
calling the --

MR LUNA: As a witness.

CHAI RPERSON GRI FFI S: | see. | don't
know. We'll see how that proceeds. You can outline
what they mght have indicated in terms of the
perti nence of your case presentation. W'Il| address
t hat before we cl ose.

MR. LUNA: Ckay. Thank you. | would like

to begin by offering some background on this case.
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CGenerally, the issue is whether the appell ees, O uck-
U-Chicken, is a fast food restaurant. |If it is, then
the harm that has occurred is that the public,
especi al Iy nearby resi dents, have been deprived of the
i nput on a range of issues that they are entitled to
t hrough the special exception process.

ANC-6A is sensitive to the ramfications
of this issue bothto G bson I nvestnents | ncorporated,
whi ch is the owner of O uck-U Chicken, and to simlar
business owners along the H Street corridor and
el sewhere that m ght be relying on the outcone of this
appeal .

CHAI RPERSON  CRI FFI S: But that is
certainly not under something that we're going to be
getting into today.

MR LUNA: No, it's not.

CHAI RPERSON GRI FFI'S:  Okay.

MR. LUNA: That's just kind of a general
background st at enent.

CHAI RPERSON GRI FFI S: W'll note your
sensitivity for the record.

MR. LUNA: Thank you.

CHAI RPERSON GRI FFI'S:  Okay.

MR LUNA: This case is simlar to the

Board of Zoni ng Adj ustnent Appeal No. 17214. It was
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Chance Food I ncorporated, also known in the public, |
think, as the Blinpie' s case. The Board deci ded t hat
case last year and the issues are substantially
simlar.

There are certain facts that are not in
di spute. To begin with, the Department of Consuner
and Regul atory Affairs i ssued Certificate of Cccupancy
No. 102037 to G bson Investnments Incorporated for a
restaurant at the property which is the subject of
appeal .

However, the Certificate of GCccupancy
incorrectly noted the square and | ot nunmber of the
subj ect property. The address of C uck-U Chicken is
1123 H Street, NE. As noted in the statenent of the
appel lant, the actual -- the square and | ot nunber
i ndicated on the Certificate of Cccupancy is for 1120
GStreet, NNE. So, generally, there are sone probl ens
about the care with which the Departnent of Consuner
and Regulatory Affairs issued the Certificate of
Qccupancy.

Al so, as a question of fact, a restaurant
is a matter-of-right use in a C2-A Zone and this
property is in a C2-A Zone. Also, a fast food
restaurant is not matter-of-right usein a C 2-A Zone,

but it requires a special exception. Fifth, the
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Zoni ng Regul ati ons deem any restaurant with a drive-
thru a fast food restaurant. d uck-U Chicken does not
have a drive-thru, so that point is irrel evant.

Sevent h, the Zoni ng Regul ations | i st three
ot her characteristics, the existence of any two of
which denote an establishment as a fast food
restaurant, as opposed to sinply a restaurant. The
first of those is that at |east 10 percent of the
total floor space on any one floor that is accessible
to the public is allocated and used for customer
gqueuing for self-service, for carry-out and on-
prem ses consunption

If that condition is net, then either one
of the two followed criteria wll determ ne whether
the establishnent is a fast food restaurant. First,
whet her at |east 60 percent of the food itens are
al ready prepared or packaged before a custoner placed
an order and/or whether or not the establishnent
primarily serves its food and beverages i n di sposabl e
cont ai ners and provi des di sposabl e tabl ewar e.

The Zoning Regul ations' definition of a
restaurant specifically exclude a fast food restaurant
from the definition of a restaurant. So it's
i npossible to be both, a restaurant and a fast food

rest aur ant . There are certain facts that are in
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di spute and | will cover those in a mnute. First, |
want ed to di scuss sone of the questions of |aw which
t he Board of Zoni ng Adjustnent decided in its Appeal
No. 17214, which | referenced earlier.

First of all, | refer you to the
definition of a fast food restaurant under the D.C.
Muni ci pal Regulations, Title 11, section 199.1. As
interpreted by the Board of Zoning Adjustnent, the
cl ause "accessible to the public" nodifies the phrase
"10 percent of the total floor space on any one
floor.™"

That neans that when we're considering
what percentage of the floor space is queuing area,
seating area, we're only looking at the publicly
accessi ble floor space. We're not |ooking at the
entire floor area. That was one of the |[egal
conclusions nade in the prior appeal that | referred
to.

Furthernore, the floor space that we're
tal king about is that allocated and used for the uses
described in the definition, in other words all ocated
t o bei ng used for queuing, allocated to being used for
seating. The 10 percent calculation is nmade agai nst
only the anmount of floor space that is accessible to

the public, that is what | was sayi ng before, and t hat
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can include queuing area, seating area, hallways to
restroons, the restroons thenselves, the area
i mredi ately inside the front door and any ot her areas
that are accessible to the public.

A separate conclusion in that case was
that for queuing for self-service, for carry-out and
on-prem ses consunption could mean either custoner
gueui ng or on-preni ses consunption or both. So for
pur poses of cal cul ati ng whi ch one of these uses woul d
count toward the 10 percent floor space area, you can
use either the area set aside for custoner queuing or
you can use the area set aside for customer
consunption or you can use both. And, again, that was
a legal conclusion in that BZA case.

As those |egal conclusions apply to the
establishment in this case, Cuck-U Chicken, the
gueuing area in the establishment of the subject
property, if we only | ook at the queuing area, and at
this point | would direct the Menbers to evidence, a
docunent, page nunber 16 that | submitted with -- that
| submitted on tine, 14 days before the hearing.

CHAI RPERSON  CGRI FFI S: Your first
subni ssi on, page 167

BOARD MEMBER MANN: M. Chairman, |

believe he is talking about Exhibit 17 if |'m not
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m st aken.

CHAI RPERSON GRI FFI S: Ch, Exhibit 17. Oh,
| see. Right, the photographs.

MR. LUNA: Actually, I'mtalking about the
chart. There is a map | abel ed. "1l keep going
because it's 16 --

BOARD MEMBER MANN:  16.

CHAI RPERSON CRI FFI S: 16, the chart.
Excel lent. Ckay.

MR. LUNA: This is a chart based on --

CHAI RPERSON GRI FFI S: Everyone have it,
M. Geen, Ms. Bellany? Excellent. Yes? W're all
t oget her.

MR. LUNA: Ckay. | would enter this into
the record as exhibit --

CHAI RPERSON GRI FFI'S: Everythingisinthe
record.

MR. LUNA: Ckay.

CHAI RPERSON GRIFFI'S:  You don't need to
enter it in.

MR. LUNA: Thank you. This is a map of --
this is a floor plan of the d uck-U Chicken
establishment as it was provided to us by the
Depart ment of Consunmer and Regul atory Affairs. You

should note that it has been divided into separate
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areas that have been |abeled, sone areas A for
cust oner accessible area and S for seating area.

CHAI RPERSON GRI FFI' S So t hi s docunment was
provi ded to you by DCRA?

MR, LUNA: Ri ght, w thout the markings.
A nmenber of the Econom c Devel opmrent and Zoning
Comm ttee of ANC-6A, which was an engi neer, | believe
Bill Schulteis, measured this scale drawing and cane
up with the percentages that you see listed here.

CHAI RPERSON GRI FFI'S:  Oh, | see.

MR. LUNA: According to this

CHAI RPERSON GRI FFI'S:  So they put the red
and the blue on this sheet?

MR, LUNA: Right, the red and blue or
green on the sheet is sonmething that we --

CHAI RPERSON GRI FFI'S:  Okay.

MR. LUNA: -- provided.

CHAI RPERSON GRI FFI S: M ne seens to be
bl ue. Maybe yours is green.

MR. LUNA: Ckay.

CHAI RPERSON GRI FFI S: But nonet hel ess,
okay.

MR. LUNA: Ckay. The colored areas. As
you can see from these calculations, and these

calculations are based on the plans and therefore
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shoul d be to scale, if you take only the queuing area
whi ch we cal cul ated as -- you know, nost mnimally as
A3 and A4, and those are the areas right in front of
a self-service station for beverages and also the
sel f-service area for ordering both for carry-out and
on- prem ses consunption. That is where you retrieve
your food, etcetera.

Those, the area in front of the service
counter and the area in front of the beverage station
that is self-service, add together to a total of 10.8
percent. So just that small area alone is enough to
satisfy the 10 percent floor area requirenment of the
definition of a fast food restaurant.

Even so, ANC-6A argues that the area, the
corridor in the mddle of the seating area which is
| abel ed A2, is al so queui ng area and on a busy day t he
area in front of the entrance -- and this building
plan is slightly inaccurate. If 1'"m not m staken,
there is a set of double doors instead of two sets of
separate single doors.

But in any case, the area in front of the
doorways i s accessi bl e for queui ng and added t oget her,
6.3 percent plus 13.6 percent plus 3.3 percent plus
10. 8 percent adds up to substantially nore than the 10

percent floor area requirenent.
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Nonet hel ess, the way that this Board
interpreted the floor area requirenent, we al so have
the opportunity to add the seating area into this
calculation. So when you add all the seating area,
which are all the areas designated S1, S2, S3, S4 and
S5, you end up with a total of anywhere between 76.8
percent to 80.1 percent depending on whether vyou
include S5 as a seating area.

The conclusion that | draw fromthat is
that adding the seating area to the queuing area
| eaves us with substantially nore than 10 percent of
the fl oor area devoted to queuing and seating. And,
therefore, it satisfies the first requirenent in the
definition of a fast food restaurant.

| see sonme scratching heads anong the
Board Menbers.

CHAI RPERSON GRI FFI'S: No, no, no.

MR. LUNA: Do you want a second to do the
mat h?

CHAI RPERSON GRI FFI'S:  Keep goi ng.

MR.  LUNA: kay. The next potentially
di sputed fact is whether the establishnent -- oh, and
|"msorry, before |l nove on | would just |ike to point
out, you know, we have -- ANC-6A in its draw ng

limted its queuing area to A3 and A4.
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However, if you look at page 1 of the
phot ographs, this is a picture of people queuing both
for ordering and, in sone cases, waiting for their
food and they actually use the first row of tables for
wai ting and for queuing. So, arguably, the area set
asi de for queuing is nuch |arger than nerely the area
t hat ANC- 6A has set aside here.

CHAI RPERSON GRI FFI S: You nmean soneone
will go up to the counter, place an order and they
woul d go sit at a table and wait?

MR LUNA: In sone instances. |In other
i nstances --

CHAI RPERSON GRI FFI'S:  No, |'m asking you
specifically what your statenent nowis, that picture.
And so you' re saying that we ought to classify that as
gueui ng area because they have ordered and they are
sitting at a table?

MR LUNA: Yes, but also sonme of the
people that are waiting here have not ordered yet.
They sat down while waiting to place their order. So
in two ways it's queuing area.

CHAlI RPERSON CRI FFI S: Coul d be. Ckay.
Under st ood.

MR. LUNA: Ckay.

CHAI RPERSON CRI FFI S: Let ne ask. The
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overal | area of which you have counted the total fl oor
area of 828.5 square feet, you have an area indicated
close to the restroons that is |abeled not included.
That was not part of the publicly accessible floor
area that you cal cul at ed?

MR. LUNA: Apparently not in this case,
no.

CHAI RPERSON @RI FFI S: Ckay. And the
restroom therefore, would not also be calculated in
t hat ?

MR. LUNA: Actually, | believe the way the
Board deci ded previously, the restroomarea shoul d be
i ncl uded.

CHAI RPERSON GRI FFI'S:  So that whol e area
in the back there, you're asserting that it was not
part of the 828.5 square feet?

MR LUNA: No, and that would be an error
in the cal cul ations.

CHAI RPERSON GRI FFI' S:  Ckay. Right. We'll
figure that out. Ms. MIller had another quick
clarification question.

MR, LUNA:  Yes.

VICE CHAIR M LLER: There is no definition
in the regulations for queuing area, is there?

MR. LUNA: No, there isn't.
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VICE CHAIR M LLER And that wasn't

addressed by the Board i n that previous order, was it?

MR. LUNA: It was discussed at length. |
woul d have Cody Ri ce who actually brought that appeal
di scuss that.

VICE CHAIR M LLER. (Ckay. Because where
|"m getting is you're identifying certain areas as
gueuing areas and | just want to know what vyour
assunption is for identifying them as queui ng areas.

MR, LUNA: The way that the definition
states, it is floor space allocated and used for
cust oner queui ng. So | take that to mean the area
that has been allocated for custonmer queuing and
separately also the fl oor space that is actually used
for queuing.

VICE CHAIR M LLER: So they may be two
di fferent things.

MR. LUNA: They may be different things,
yes. And what |'marguing is that both should be --
both the area that is allocated in the plan and the
area that is actually used.

VICE CHAIR M LLER  Ckay. And which is
the all ocated area?

MR. LUNA: The allocated area are those,

the areas | abeled A3, A4, A2 and Al.
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VICE CHAIR M LLER  And how do you know

they were allocated for queuing?

CHAI RPERSON GRI FFI'S:  No, that's --

MR. GREEN. M. Chairnman, nay | propose an
obj ection, please?

CHAI RPERSON GRIFFI'S: In a second. He is
allocating those in his calculations. That' s what
you're saying. |Is that correct?

MR, LUNA:  Yes.

CHAI RPERSON GRI FFI'S:  When you' re tal ki ng
about allocating --

VICE CHAAR M LLER  Onh.

CHAI RPERSON GRI FFI'S:  -- that is how you
have done your calculations, which is the basis of
their case presentation.

VICE CHAIR M LLER: So you have | ooked at
the plan and you have all ocat ed.

MR, LUNA:  Yes.

VICE CHAIR MLLER It's not based on the
busi ness' al |l ocati on.

MR. LUNA: Right.

VICE CHAIR M LLER O DCRA's. Ckay.
Thank you for clarifying that.

CHAI RPERSON GRI FFI'S:  Good. And to that

t hen, are you aware of what the Zoning Adm nistrator's
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cal cul ati on was?

MR. LUNA: No, that was not provided to
us.

CHAI RPERSON GRI FFI'S:  Okay. It was just
aclarification. M. Geen, objection?

MR. GREEN: Yes. Maybe it's nore of a
guesti on.

CHAI RPERSON GRI FFI'S:  Ch, dear.

MR,  GREEN: Are we getting an opening
statenent by an attorney or one representing an entity
or are we getting witness testinmony? If he is a
wi tness, then certainly he ought to be sworn.

CHAl RPERSON GRI FFI'S:  Sworn? He was sworn

MR, LUNA: | actually was sworn at the
begi nni ng of this session.
CHAI RPERSON GRI FFI'S: | don't understand

what the objection is.

MR. GREEN. Well, | just want to know. |
nean, is he -- he is acting as the witness. |s that
what you're doing? You're a wtness in this
proceedi ng now at this point. Is that not right, sir?

MR. LUNA: | am presenting the case and,
in sone cases, | amalso acting as a w tness.

CHAI RPERSON GRI FFI'S:  Ch, dear.
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MR,  LUNA: | mean, right now what |'m

trying to do is explain the diagram
MR.  GREEN: You don't even nmeke a

statenent about being a lawer for yourself, Your

Honor .

CHAlI RPERSON CRI FFI S: Let's keep it --
yes, well, just a quick clarification. Gbviously, the
guestion is -- the objection | think raises the good

guestion of how nuch are they going to be able to
cross exam ne you, obviously. Are you presenting?
Are you laying out the |l egal case of this or are you
presenting testinony on a factual basis which can be
crossed?

MR. LUNA: | amlaying out the | egal, just
the | egal --

CHAI RPERSON GRI FFI'S:  Okay.

MR. LUNA: -- aspects of it.

CHAI RPERSON CRI FFI S: And it's a good
point that M. Geen is bringing up for ny own
clarification, so that -- are you the --

M5. BELLAMY: | object, Chairman. | do
believe he is submtting testinony.

CHAI RPERSON GRI FFI' S: I ndeed. Are you t he
| egal representative of the ANC then?

MR, LUNA: No, |' m not.
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CHAI RPERSON GRI FFI'S:  Then why? Yes, then

| think --

MR R CE M. Luna is authorized and
nmyself. We're both authorized per the authorization
letter fromthe ANC to act on behal f of ANC- 6A

CHAI RPERSON GRI FFI'S:  Ch, sure. Good.

MR. Rl CE: For the purposes of this
appeal .

CHAI RPERSON GRIFFI'S:  And, |I'msorry, |I'm
not delving into whether he can or cannot be saying

what he is saying. What we're just trying to do is

differentiate. | don't believe that what you're
providing is testinony at this point. You' re
provi ding the case presentation. |s that correct?

MR, LUNA:  Yes.

CHAI RPERSON GRI FFI'S:  Yes. Ms. Bell any,
you objected to?

MR. LUNA: These nunbers are not within ny
per sonal know edge.

V5. BELLAMY: And we can go over it
t hrough cross exam nati on.

CHAI RPERSON GRI FFI'S: Sure.

MS. BELLAMY: Because | do believe he is
using old and inaccurate draw ngs.

CHAl RPERSON GRI FFI'S: Excellent. | would
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not i magi ne that thereisn't rebuttal or cross onthis
in the case presentation, but | think we have
clarified the fact that we are into the case
presentation here and so you are presenting testinony
on this, and we do have this entered into the record.

MR GREEN. M. Chairnman?

CHAI RPERSON GRI FFI'S: Yes?

MR GREEN: | would ask that what he has
stated in light of the fact that he is nmaking a
presentation/being a wtness, bei ng that t he
information is out of date and inaccurate and old,
even by his own admission, that it be stricken.
Strike it.

CHAI RPERSON GRI FFI S: It's his case to
present whether it's persuasive or not is ours to
deci de and yours to rebut. Let's proceed.

MR GREEN  Yes, sir.

MR,  LUNA: kay. And for the record
these building plans that were provided to us are
purportedly the plans that DCRA relied on in its
bui | di ng revi ew.

CHAI RPERSON GRI FFI'S: Wi ch woul d be the
basis to the i ssuance of the Certificate of Qccupancy?

MR. LUNA: Exactly. Wiich would be the

basis for the certificate.
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CHAI RPERSON GRI FFI S: Ckay. Let's nove

ahead.

MR, LUNA: Ckay. So just to reiterate
after that brief interruption, the queui ng area, as we
cal cul ated, exceeds and this includes if we add
together A3 and A4, the queuing area would be 14.1
percent. |If we add together the seating area that's
been designated as seating area, the total anmount is
66 percent. I'msorry, let nme restate that. If we
add t he seating area only, not including queui ng area,
it's 66 percent. |f we add together both queui ng and
seating area, the total is between 76.8 and 80.1
per cent .

CHAI RPERSON GRI FFI S: s that figure on
this sheet?

MR, LUNA: That figure is not on this
sheet. For that, | took A4, A3. I|I'msorry, A3, A4,
A2 and the seating areas.

CHAI RPERSON GRI FFI'S:  Okay.

MR. LUNA: So, in other words, if you | ook
at the subareas, Al through 4, | added those together
and then subseating areas | added all those together,
S1 through S5.

CHAI RPERSON GRI FFI'S:  (Okay. You just said

sonmething different. You' ve added Al intothat? It's
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not A3, A4, A2 as you stated, and the seating area?

MR LUNA: Sorry. Let nme -- | have one
thing witten down on this sheet that mght be
i naccurate. \Wat | did was | added Al, A2, A3 and A4.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR LUNA: And then | added S1, 2, 3, 4
and 5 together to come up with the total queuing plus
seating area.

CHAI RPERSON GRI FFI'S: | see.

MR GREEN. M. Chairman, for the record,
| have a continuing objection to this testinony.

CHAI RPERSON GRI FFI'S:  Wiy?

MR. GREEN: That's all right. "Il ask ny
guestions on cross then, M. Chairnman.

CHAI RPERSON GRI FFI'S:  CGood.

MR. LUNA: For the seating area, | only
added S1, S2, S3, $4 and S5.

CHAI RPERSON CGRI FFI'S: Which is 66 percent.
|"msorry, I'mtrying to figure it out. You stated
somet hi ng about 70 sonet hing percent, which | didn't
see on this sheet.

MR LUNA: Sorry. 76.8 to 80.1 percent.

CHAI RPERSON GRI FFI'S:  What - -

MR, LUNA: And that was -- just to be

clear, let me just say 80.1 percent. And the reason
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for that, | was -- for sonme reason in ny cal cul ati on,
| had excluded 3.3 percent in adding up these nunbers
for nmnyself. For sone reason | had excluded 3.3
per cent .

CHAI RPERSON GRI FFI'S: Okay.

MR. LUNA: But it should properly be 80.1
per cent .

CHAI RPERSON GRIFFI'S: Geat. As exciting
as all these figures are, what is 80.1 percent and why
isit relevant to us?

MR. LUNA: 80.1 percent is, to refer back
tothe definition of a fast food restaurant, the total
fl oor space allocated in use for customer queui ng, for
sel f - servi ce, for carry-out and on- prem ses
consunpti on.

CHAI RPERSON CRI FFI S: And that by the
definition should be greater than 10 percent?

MR. LUNA: Right. If it's greater than 10
percent, then that satisfies the first criteria.

CHAI RPERSON GRI FFI'S:  So consunption and
gueui ng. Ckay.

MR. LUNA: Ckay.

MS. BELLAMY: M. Chairman?

CHAI RPERSON GRI FFI'S:  Yes?

MS. BELLAMY: Can we confirm for the
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record that we have noved into the testinony phase?

CHAI RPERSON GRI FFI'S:  Absol utely.

MS. BELLAMY: Okay.

MR,  LUNA: Ckay. The next factual
guestion is whether the establishnment at the subject
property primarily serves its food and beverages in
di sposable containers and provides disposable
t abl ewar e. To establish that fact, | refer the
Menbers to Exhibits 1, 2, 3. I'msorry, to pages 1,
2, 3, 4, 5 6 and 7 of the exhibits. These are
phot ographs taken at randomti nes.

CHAI RPERSON GRI FFI' S:  Let ne ask you about
t hese phot ogr aphs.

MR, LUNA:  Yes.

CHAI RPERSON GRI FFI S: The C of Os just
chronologically, this is in operation. I s that
correct?

MR. LUNA: This is in operation.

CHAI RPERSON GRI FFI'S:  And you woul d have
t aken a photograph of the operation in operation?

MR,  LUNA: Ri ght. | and ot her people
yes, took photographs.

CHAI RPERSON GRI FFI'S:  Ckay. That's fine.

MR. LUNA: Ckay.

CHAI RPERSON GRI FFI'S:  How woul d t he Zoni ng
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Adm ni strator have had this information in order to
designate or in order to provide a Certificate of
Cccupancy? M question directly is is this relevant
or should/can we see this in ternms of this appeal ?
How does this go to the fact of the Zoning
Adm ni strator made an error in issuing a Certificate
of Qccupancy if this actually cones after evidence of
what he woul d have or when he woul d have been able to
make hi s deci sion?

MR, LUNA: Well, it goes, | guess, to
establishing the intent of the operation of the
establ i shnent .

CHAI RPERSON GRI FFI S: Ckay. So your
phot ographs are showi ng us the utilization of queuing
and consunption area, as if it's to the definition?

MR. LUNA: Right.

CHAI RPERSON GRI FFI'S:  Okay.

MR. LUNA: What the Zoning Adm ni strator
woul d have relied on in maki ng his determn nati on woul d
have been the Affidavit of Eating Establishnents,
which an applicant subnmits wth their, | guess,
appl i cation and maybe DCRA can -- the Governnent when
it presents its case or in cross exam nation we can
clarify exactly how the process works. But ny

understanding, at least, is that an applicant submts
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the affidavit.

CHAI RPERSON GRI FFI'S: That's okay. You
don't need to speculate. W'II|l get to that if need
be.

COWM SSI ONER M TTEN: Can | just ask,
since you brought it up?

CHAI RPERSON GRI FFI' S: Yes.

COWM SSI ONER M TTEN: Do you have t he copy
of the affidavit in this case?

MR LUNA: Yes, | do.

COW SSI ONER M TTEN:  Because that's not
in the record yet.

CHAI RPERSON GRI FFI'S:  Ri ght.

COW SSI ONER M TTEN: And | think that
woul d be hel pful.

MR. LUNA: Ckay. | would, at this tine,
like to nove it into the record and nake copies for
everyone.

CHAI RPERSON GRI FFI'S: Ms. Bailey will take
t he copi es.

MR. LUNA: Perhaps | would -- 1'll wait
until you get the copies.

CHAI RPERSON GRI FFI'S:  No, conti nue.

MR, LUNA: kay. In the Affidavit of

Eating Establishnents on Question 4, the question
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states "WII the proposed establishment primrily
serve food and beverages i n di sposabl e containers and
provi de di sposabl e tabl eware?" The applicant checked
t he box stating no.

| would direct, at this time, your
attention to page 13 in the appellant's packet of
evidence to an email fromCorey Buffo to Theresa Lewi s
in which Ms. Lewis states that she revi ewed the pl ans

and she notes the representation that they would not

serve in disposable containers. She said there is
nothing -- she says that, in essence, she does not
believe the affidavit. She says their website

identifies themas an alternative fast food pl ace and
| see pictures of disposable containers.

So on the one hand, the Zoning
Adm ni strator had the affidavit. On the other hand,
this email indicates -- and this was dated July 12,
2005 before the Certificate of QOccupancy was issued,
but after the application was mail ed.

MR GREEN. M. Chairman, M. Chairman, we
don't have a copy of this email that he is making
reference to.

CHAI RPERSON GRI FFI'S: Okay. It's in our
Exhi bit No. 17, which was the March 14'" package t hat

was subm tt ed.
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MR, GREEN. OCh, | see. kay. Al right.

CHAI RPERSON GRIFFIS: So it's at page 13
and to that, this is from M. Buffo. You have
hi ghlighted a few of the pieces. Wwo is M. Buffo?

MR. LUNA: M understanding is that Corey
Buffo was the, | believe, Acting Zoning Adm nistrator
at the Departnment of Consuner and Regul atory Affairs,
at this tine.

MR GREEN:. M. Chairman, | nove to strike
this. First of all, we've got a hearsay probl emhere.
Second of all, it's -- | see the subject and the

subj ect says "RE: Taste of Jammica," and | thought we
were here tal king about C uck-U Chicken. Strike it,
Your Honor, M. Chairnan.

MR RICEE M. Chair, | can speak to the
origin of this emuil.

CHAI RPERSON GRI FFI'S:  Certainly.

MR RICE: And how we obtained it.

CHAI RPERSON GRI FFI'S:  Briefly.

MR. RICE: As part of the Taste of Janmica
appeal, which was filed by the Stanton Park
Nei ghbor hood Associ ati on, a Freedomof | nfornmation Act
request was filed with the Departnent of Consumer and

Regul atory Affairs.

CHAI RPERSON GRI FFI'S:  Ri ght.
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MR RICE And this is one of the emails

t hat was provi ded by DCRA as part of that in response
to that FO A request.

CHAI RPERSON @RI FFI S: But why is it
rel evant to us?

MR RICE It's relevant because at the
time that Taste of Jamaica -- that that Cof Owas in
linmbo being, you know, decided whether it was a
restaurant or a fast food restaurant.

CHAI RPERSON GRI FFI'S:  Sure.

MR RICE Cl uck- U Chicken was also in
t hat same position and in many of the correspondences
between the ANC and DCRA, these two establishnents
were often discussed at the sane tinme, since simlar
i ssued faced the two establishnents.

V5. BELLAMY: M. Chairman, objection
This not only is hearsay, it's double hearsay. This
gentleman is admtting that he hasn't even been there.
He doesn't believe what he sees on a website.

CHAI RPERSON GRI FFI'S:  Ri ght.

MS. BELLAMY: | can't see what -- any kind
of foundation to admt this.

CHAI RPERSON GRI FFI'S: Right. That's fi ne.
First of all, in terns of evidence, we're not under

the strict Rules of Evidence as one mght find in a
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court proceeding, but rather can take all these
obj ections. Wat will end up happening i s whet her we
have relevancy to the appeal and that will be the
basis of which we will take things in to evidence.

Now, on elenents that have already been
subnmitted, they are in the record. Wat we will need
to establish how pertinent they are and how nuch
per suasi veness they lend thenselves to the Board's
proceeding. So | would direct you to nmake notions and
nore cross exam nation and case presentations on
refuting these. That's an excellent point, both of
these, in terms of the relevancy or the substance of
what's actual ly being said.

Let's continue onthen. 1Is there anything
further? M. MIller, you have a question?

VICE CHAIR MLLER. Well, | just want to
foll ow up on this before you nove off of it.

CHAI RPERSON GRI FFI'S: Sure.

VICE CHAIR M LLER What was the date the
Certificate of Occupancy was issued?

MR LUNA: It was July 27, 2005.

VICE CHAIR M LLER. Okay. And then these
emails were July 12'"?

MR.  LUNA: Yes. And specifically, you

know, just because the subject |ine heading says "In
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RE: Taste of Janmmica,"” this email is discussing C uck-
U- Chi cken.

VICE CHAIR M LLER: Both of them | see
t hat .

MR. LUNA: And you can tell that by the
concl udi ng sent ence.

VICE CHAIR M LLER: Let nme just get to
t his questi on.

MR, LUNA: Sure.

VICE CHAIR M LLER. The second enmi | says
you shoul d pl ace a hold on the i ssuance of anything on
these two properties until further investigation is
conpl et ed. Do you have any know edge about any
investigation that m ght have been done after this
emai | ?

MR LUNA: | don't. | knowthat there was
sone di scussi on bet ween ANC- 6A and DCRA about whet her
the «certificate had been issued, whether the
establishment conplied with the Zoning Regul ati ons.
| don't know nmuch beyond that.

VICE CHAIR M LLER. Ckay. Thank you.

MR. LUNA: Also, on this subject, | direct

your attention to page 7, |'msorry, page 8. This is
a printout fromthe C uck-U Chicken Corporation. |I'm
sorry, Cluck-U Corporation website. Cl uck-U
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Corporation is the franchise for C uck-U Chicken
franchises of which the subject property -- the
subj ect establishnment is one.

CHAI RPERSON GRI FFI' S:  What page are we on?

MR LUNA: Page 8.

CHAI RPERSON GRI FFI'S: 87

MR,  LUNA: Yes. The printout nost
prom nent headi ng says University Astori a.

CHAI RPERSON GRI FFI'S: This is on their --
|"msorry, this is what, sone sort of web advertising
for thenf

MR LUNA: Yes. This is from their
website.

CHAI RPERSON GRI FFI'S:  Okay.

MR LUNA:  Which --

CHAI RPERSON GRI FFI'S:  Wul d this be a part
of a permt application or arequest or an application
for a Certificate of QOccupancy?

MR.  LUNA: It would not ordinarily be,
however, ANC-6A brought this to the attention of the

Zoni ng Admi ni strator.

CHAI RPERSON  GRI FFI S: Prior to the
i ssuance?

MR. LUNA: Yes, and actually, I'msorry,
not this particular -- actually, I -- we're not sure
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whether this is the website that they were referring
to in the prior enuil

CHAI RPERSON GRI FFI'S: | see.

MR. LUNA: It's possible that it would be
the next email. |'msorry, the next website, whichis
from cl uckuchi cken. com

MR.  GREEN: | have an objection, M.
Chai r man.

MS. BELLAMY: Again, relevancy. |If he's
not sure of what website he is referring to, then how
can anything --

CHAI RPERSON GRI FFI'S:  Under st ood.

M5. BELLAMY: -- any website he refers to
be rel evant ?

MR LUNA: We sent both of themto the
board of -- to the Zoni ng Adm ni strator, but we're not
sure which one they relied on.

CHAlI RPERSON CGRI FFI S: Al right. Vel |,
let's cut to the chase here.

MR GREEN. M. Chairnman?

CHAI RPERSON GRI FFI S: Because all we
really care about is the substance of what's being
sai d here.

MR GREEN. M. Chairnman?

CHAI RPERSON GRI FFI S: So what you are
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trying to connect here is the emanil that indicates

there is a website that identifies him as "an
alternative fast food" place. | don't see that
wordi ng in either of these.

MR. LUNA: If you look at the underlying
wordi ng on both -- and the text for both of these is
t he sanme, even though they are different websites, the
text is the sane.

CHAI RPERSON GRI FFI'S:  Okay.

MR. LUNA: If you look at --

CHAI RPERSON GRI FFI'S:  So t hey characteri ze
t hensel ves on the website as a high volunme fast food
restaurant.

MR. LUNA: Right.

MR GREEN. M. Chairnman?

CHAI RPERSON GRI FFI'S:  Okay.

MR GREEN. M. Chairnman?

CHAI RPERSON GRI FFI'S: Yes?

MR GREEN: M/ objection is sinply this
and | understand that this is an admnistrative
proceeding and you take in things that normally
woul dn't happen in the US. District Court. I
recogni ze that. But | would al so point out that in an
adm ni strative proceedi ng, those things of which are

taken in have to be of at |east sone probative val ue
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and material and rel evant. In no way do | see any
reference to the property in question. In no way do
| see any nexus to what we are trying to deal with
here today.

CHAI RPERSON GRI FFI'S:  Real | y?

MR GREEN: In other words -- no, | do
not. We're here to tal k about C uck- U Chi cken | ocat ed
at 1123 H Street, N E., Washington, D.C

CHAI RPERSON GRI FFI' S: Yes.

MR GREEN:. Now, if this were attached to
what, a contract or sone other financial docunment or
statenments --

CHAI RPERSON GRI FFI'S: But is that separate
and - -

MR GREEN. -- that relate to --

CHAI RPERSON GRI FFI'S:  -- independent from
C uck- U- Chi cken?

VR. GREEN: -- t hat parti cul ar
organi zation, then | say that it is relevant and it
shoul d be adnmitted.

CHAI RPERSON GRIFFI'S: But is it
sonmet hing --

MR GREEN: But it should be stricken.

CHAI RPERSON  GRI FFI S: Is there sone

di fference between this, these websites?
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MS. BELLAMY: Yes, there is, Your Honor.

CHAI RPERSON GRI FFI'S:  The franchi se and
the H Street?

M5S. BELLAMY: Yes, yes. The website, in
fact, looking at the probative value and the
rel evancy, this is only one page of an old website.
O her pages of the website do not refer to O uck-U
Chi cken franchi se.

CHAI RPERSON GRI FFI S: But is there a
connection between H Street? |s H Street a franchi se
that is connected to these websites, Cuck-U Corp.?

MS. BELLAMY: However, what M. Geen is
saying is that even though this older website nmay
refer to a high volune fast food restaurant, it does
not connect in any way to what M. G bson's restaurant
is, as far as how he operates the restaurant.

CHAI RPERSON GRI FFI'S:  Okay.

MS. BELLAMY: And as far as what a
restaurant is in Washington, D.C

MR GREEN Wiere is his franchise
agreenent, is what |'m saying, Your Honor.

CHAI RPERSON GRI FFI'S:  \Were is his?

MR. GREEN: Yes. |If he's got a copy of
his franchi se agreenment, then that's relevant to our

di scussi on. If not, this docunment should be what?
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Stricken

CHAI RPERSON GRI FFI'S:  No, | don't agree at
all. And | think you, obviously, are able to bring
that into evidence if you want as far as your case
presentation, but it doesn't negate the fact that they
can submit this in. They can nake assertions on this
and you guys are going to refute it in your case
present ati on. This is going to go a lot faster.
Let's just get themall in and then we'll turn it over
to you guys to dispel the nyth.

MR. GREEN. All right.

CHAI RPERSON GRI FFI'S: As you say.

MR GREEN: Can we ask this then, M.
Chai r man?

CHAI RPERSON GRI FFI'S: Sure.

MR. GREEN. Can the Board then give it the
appropriate weight it deserves?

CHAI RPERSON GRI FFI'S:  Absolutely will.

MR. GREEN. Which is zero. Thank you

CHAI RPERSON GRIFFIS:  You will see it in
our decision depending on which way we go. Let's
cont i nue.

MR, LUNA: Ckay. So and | would just
point out that the formand the printout that is page

9, dated July 23, 2005, which was provided to the
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Board of Zoning Adjustnent by this tinme -- |'msorry,
to the Zoning Conm ssioner by this time was issued.

MR RICE: Admnistrator.

VR. LUNA: ' m sorry, Zoni ng
Adm ni strat or. Was issued by this tine, July 23,
2005, and that predates the Certificate of Qccupancy,
whi ch was issued four days later on July 27, 2005.

CHAI RPERSON GRIFFIS: [I'msorry, | didn't
follow that. Say that again.

MR GREEN. | didn't either, M. Chairman.

MR RICE If | could clarify?

CHAlI RPERSON CRI FFI S: VWell, just to be
clear, it's nore inportant that | understand it than
you.

MR GREEN.  Yes, | understand.

CHAI RPERSON CGRI FFI'S:  Let's go t hrough t he
chr onol ogy.

MR RICE: Prior to the issuance of the
Certificate of Gccupancy, individual ANC Com ssi oners
provided materials to the Zoning Adm nistrator to
attenpt to hel p the Zoni ng Adnmi ni strator nake a better
deci si on about the establishnent.

CHAI RPERSON GRI FFI'S: | see. So the ANGC- -

MR. RICE: To not have torely entirely on

representations by the applicant for the Certificate
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of Cccupancy.

CHAI RPERSON CGRI FFI S: Ckay. Al right.
Now, we're getting sonewhere. Wat was the date that
that was submtted in?

MR, LUNA: That was given to -- it was
sonme tinme prior to July --

CHAl RPERSON GRI FFI'S:  27'"?

MR LUNA: -- 23, 2005.

MR. Rl CE: Vell, the printout, this
printout is fromJuly 23, 2005.

CHAI RPERSON GRI FFI'S:  Okay.

MR LUNA: | believe that was the one that
was subm tted.

CHAI RPERSON GRI FFI'S:  And you were aware
t hat the Zoni ng Adm ni strator was nmaki ng a deci si on on
issuing a Cof Ofor this facility. |Is that correct?

MR RICE: Yes.

MR, LUNA:  Yes.

CHAI RPERSON GRI FFI'S:  And so t he ANC gave
backup information to the Zoning Administrator? |Is
that right?

MR. Rl CE: W provided the Zoning
Adm nistrator with the BZA order from the Blinpie
case.

CHAI RPERSON GRI FFI'S:  Ckay.
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MR. Rl CE And other nmaterials that we

t hought would be relevant in helping the Zoning
Adm nistrator apply the criteria for restaurant and
fast food restaurant to this establishnent.

CHAI RPERSON CGRI FFI S: Ckay. And that's
understood. And part of that were these two pieces.
s that correct? The website printouts?

MR RICE Yes, sir.

CHAI RPERSON GRI FFI S: Ckay. And it is
your understandi ng, you've just stated it, so let ne
just reiterate, it's your position that that would
have been relevant for the Zoning Administrator's

review of and granting or denying a Certificate of

QCccupancy?
MR RICE: Yes.
CHAI RPERSON GRI FFI'S:  Okay.
MR RICE: It gets to the point of --
CHAI RPERSON GRI FFI'S: | under st and what it
gets to.

MR RICE Al right.

CHAI RPERSON GRI FFI'S: Okay. M. Ml ler
a question?

VICE CHAIR M LLER Do you have any
official ANC transmittal letters that show that you

gave this to the Zoning Adm nistrator?
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MR. Rl CE: We do have a letter from our

ANC that identifies our particular concern with this
establ i shnent and Taste of Jamaica, that's an official
letter from the ANC. And then subsequent to that,
t here were i nformal comuni cati ons between i ndi vi dual
ANC Conmi ssioners and the Zoni ng Commi ssi on.

VICE CHAIR M LLER  So --

VR. Rl CE: I nmean, the  Zoning
Adm ni strator.

VICE CHAIR M LLER: And you were referring
to the website represented on page 9 and what ot her
docunment ? Both website printouts? |Is that what you
were referring to were given to the ZA?

MR. RICE The Advisory Nei ghborhood
Comm ssi oner who had direct contact with the Zoning
Adm ni strator was Joseph Fengler, who is not here
t oday, but since this is being continued to a further
date, | think if it would be hel pful for the Board to
have him present testinony as a witness, we could
produce himat a subsequent hearing.

VICE CHAIR M LLER  Ckay. Just to nmke
sure what you are representing though, are you
representing that he gave the ZAthe printout, that's
shown on page 9, of the website from C uck- U Chi cken?

MR Rl CE: Yes.
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VICE CHAIR M LLER And what's the other?

| thought you said two docunents. The other docunent
is Cuck-U franchise? |Is that it?

MR RICE: Yes.

VICE CHAIR M LLER:  Ckay.

COW SSIONER M TTEN: M. Chairman, if |
could just, this is just nmy view, so if it's not
shared by ot her Board Menbers, then peopl e should say
So. But | think the relevant testinony is what is
goi ng on at the establishnment now. Not what led up to
t he Zoni ng Adm ni strat or maki ng the deci sion that the
Zoni ng Admi nistrator made. And the only thing that |
woul d be interested in in that regard is if there is
information, in terns of representations that were
made, that you believe are incorrect.

So whet her the Zoning Adm nistrator had
this page or didn't have this page, whatever, | find
that it goes to the credibility of the Affidavit of
Eating Establishnments and whether or not the Zoning
Adm ni strator should have accepted this or what went
into filling out this, because that represents the
appellee's view of the world as it relates to their
establ i shnent .

But | really don't want to get into what

di d t he Zoni ng Admi ni strator know and when di d he know
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it, unless he doesn't want to stand by the decision
t hat was made. But we don't have that in front of us.
So | would rather just find out what's going on there
Now.

CHAI RPERSON GRI FFI S: But isn't that an
enforcement issue? | nmean, aren't we here to decide
whether the Certificate of Gccupancy was granted
correctly or not? | nmean, whether it was issued
correctly? And therefore, the basis of that issuance
has to be on that record that was before the Zoning
Admi ni strator at that tine.

If they are within the scope of that and
it was correctly issued, then we have no issue. |If
they are operating outside of that scope of the C of
O then that's an enforcenment issue or if say the
Certificate of Occupancy was issued incorrectly, but
we find that it is correctly operating, then what do
we do? | nmean, that again is another enforcenment and
reapplication issue.

COW SSI ONER M TTEN:  Yes.

CHAI RPERSON GRI FFI S: So | think we're
actually in the right direction. | think we can nove
it along alittle bit quicker here, but | think we're
actually in the right direction, as boring as it is,

trying to establish the record of what the Zoning
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Adm ni strator based his decision on to issue the
Certificate of Qccupancy.

COM SSIONER M TTEN: COkay. That's a fair
point. | guess | just find some of this conversation,
to me, is not on point.

CHAI RPERSON GRI FFI'S: Right. GCkay. And
| agree and | don't have any difficulty with Board
Menbers putting us back on point. But we're wal ki ng
t hrough sone of the evidence that was permtted in.
Why don't we pick up the speed a little bit and return
to the ANC. What's next?

MR. LUNA: Ckay. Next would actually be
itens that Board Menber Mtten would be referring to.
For those, | refer you to pages 1 through 7. And to
address the question of how they are actually
oper at i ng, Cl uck- U- Chi cken, t hese are j ust
representative photographs of the fact that C uck-U
Chi cken uses di sposabl e containers primarily, infact,
al nost excl usively.

And so that addresses the second point of
the definition, which is that, just as a rem nder,
"The establishment primarily serves its food and
beverages in disposable containers and provides
di sposabl e tabl eware.” The photographs fromExhibits

1 through 7 in conjunction, you know, support the
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conclusion that they are not operating as a fast food
restaurant.

But they also, you know, go to the
credibility of the affidavit to begin with and in
conjunction with the informati on fromthe website and
reaf firns the concl usion of the Zoning Adm nistrator
that, you know, who said that he didn't believe them
Hs statenent that he didn't believe them was
confirmed by subsequent -- by the way that C uck-U
actual Iy oper at ed.

VICE CHAIR MLLER Wien were these
pi ctures taken?

MR. LUNA: These pictures were taken from
|'m sorry, let nme check here, Septenber 14'" through
March 14'".

VICE CHAIR M LLER.  And who took thenf

MR LUNA: | took some of them other
residents took others.

(Whereupon, at 5:00 p.m the Public

Hearing continued into the evening session.)
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E-V-E-N-I-NG S-E-S-S-I-ON
5:00 p.m
CHAI RPERSON GRI FFI'S:  Good. What el se?
MR. LUNA: | al so wanted to nake t he point
that in the definition of a restaurant, one of the
primary considerations is whether the place of
busi ness where food, drinks or refreshments are
prepared and sold does it primarily for consunpti on on
the prem ses. And in conjunction with that, any
facilities for carry-out shoul d be cl early subordi nate
to the principal use.
| just wanted to point out, again
referring to Photograph 1, that the service counter,
sel f-servi ce service counter and sel f-servi ce beverage
counter are both for self-service and for eating-in,
so at the very least, the facilities for eating-in and
carry-out are on equal footing. The facilities for
carry-out are not «clearly subordinate to the
restaurant use. The primary use is for an eating-in
est abl i shnent .
And as | understand that definition,
"Facilities for carry-out shoul d be subordinate to the
princi pal use of providing prepared foods." | read
that to nmean, you know, where the custonmer goes and is

provided with the food that they order. And here they
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are provided -- they order and are provided with the
food that they order at the counter and at the
beverage stati on.

CHAI RPERSON GRI FFI'S:  Okay.

MR. LUNA: Ckay. So if Cuck-U-- ANC 6A
argues that Cluck-Uis a fast food restaurant and, on
that basis, should have gone through the special
exception process and should not have been granted a
Certificate of Cccupancy as a restaurant. That's the
basis of our appeal. Connected to that is also the
fact that the square and |ot nunber for the
Certificate of GQCccupancy actually issued does not
correspond to the square and | ot nunber for 1123 H
Street, N. E.

So for those reasons, ANC-6A respectfully
requests that the Certificate of Occupancy be revoked
and for the other relief that's in our statenent.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch

MR. LUNA: Thank you.

CHAI RPERSON GRI FFI'S: Let's go to the | ast
poi nt just very quickly. Lot 0803 and Square 0982,
you are asserting is not connected with 1123 H Street,
N. E. ?

MR. LUNA: Right. According to the |and
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use records -- |I'm sorry, to the public records
avai |l abl e through the Recorder of Deeds, Square 982,
Lot 803 corresponds to 1120 G Street, N E

CHAI RPERSON CRI FFI S: Ckay. And t hat
error, if it is an error, howis that a zoning issue
in the issuance of the C of O?

MR LUNA: Because the certificate was
i ssued for a property other than the one which the
establ i shment actually uses.

CHAI RPERSON GRI FFI'S:  Okay.

MR. LUNA: So it doesn't have authority to
operate on this square and | ot nunber.

CHAI RPERSON GRI FFI'S: | see.

MR LUNA: O it should not have been
issued for the square and |ot nunber that doesn't
correspond to the actual prem ses in question.

CHAI RPERSON GRI FFI S: Ckay. Excel | ent.
Anyt hi ng el se then?

MR. LUNA: No. Thank you.

CHAI RPERSON GRIFFI'S:  Very well. Thank
you very nuch. W're going to take Board questions
and then we'll go directly into cross exam nation.
Let nme just lay it out here. First of all, in your
submi ssi on and your testinony and presentation, well,

l"mgoing to let it go. Let's nove right ahead. |Is
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t here any other Board questions? Yes, Ms. Mtten?

COM SSIONER M TTEN: | have a questi on.
You say that the stuff that people eat off of is
di sposabl e nostly. Wat, in your observation, is not
di sposabl e?

MR. LUNA: Metal tableware. |'m sorry,
netal flatware. There are -- | guess, you know, there
m ght be netal and plastic flatware, a conbi nation.
As far as, you know, if we're talking about the
pl ates, | woul d consi der, you know, ceram c pl ates or,
you know, sone kind of breakable plates to be non-
di sposabl e and there mght be certain kinds of hard
plastic plates that the proprietor, you know,
retrieves directly fromthe custoner, you know, that
are of such a quality that --

COWMM SSI ONER M TTEN: No, but have you
seen? | mean, what have you seen?

MR. LUNA: Oh, what have | seen?

COW SSI ONER M TTEN:  Yes, | asked based
on your observati on.

MR. LUNA: Disposable or --

COW SSI ONER M TTEN: Based on your own
observation, what have you seen that's not di sposabl e?

MR. LUNA: On very isolated incidents and

| can -- you know, | have passed by C uck-U every way
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-- every day on ny way to and from work and al so
soneti mes when | conme hone fromlunch, so for -- since
t he day they have opened and even before then, | have
been able to observe, you know, the restaurant. And
| wal k by there frequently, so the few i nstances that
| have actually observed containers there, they are
hard plastic plates and hard plastic cups, red hard
pl astic cups.

COW SSI ONER M TTEN:  Ckay.

MR LUNA: That are transl ucent.

COM SSIONER M TTEN:  Okay. Do you have
the rest of the drawing or just the part that you were
interested in show ng the Board?

MR LUNA: | don't have the rest of this
dr awi ng.

COWM SSI ONER M TTEN: Ckay. Did you ever
observe the | ine extending into the A2 section of your
dr awi ng?

MR LUNA: Yes, | did.

COWM SSI ONER M TTEN: Di d you ever observe
the line in the Al section of your draw ng?

MR. LUNA: No, | didn't.

COW SSI ONER M TTEN: And who did the
cal cul ati ons on page 16 of Exhibit 177?

MR. RICE: One of the nenbers of our
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Econom ¢ Devel opnent Zoning Committee is a civil
engi neer and when we obtai ned the draw ngs from DCRA
he was kind enough to do the calculations for us
based on his professional experience.

COWM SSI ONER M TTEN: COkay. Have you ever
seen any draw ngs, you get the drawing sort of the
base drawing, the architectural drawings from the
Zoning Administrator, did you ever see any other
drawi ngs with other people's nmeasurenents on themin
your goi ng through DCRA's records?

MR. LUNA: No, this is what we got when we
requested the plans that they relied on for these
cal cul ati ons.

COWM SSI ONER M TTEN:  Ckay. Thank you.

CHAI RPERSON GRI FFI'S:  So you wer e provi ded
a copy of this. Is that correct? A Xerox copy or did
you get a sheet?

MR. LUNA: W got a sheet and we reduced

CHAI RPERSON GRI FFI'S:  The entire sheet?

MR, LUNA:  Yes.

CHAI RPERSON CRI FFI S: Ckay. "' m just
noticing, as Ms. Mtten is running this through, the
mai n di mensi on which is on the subm tted proposed pl an

measures 47 feet 9 inches. There's a handwitten
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di mensi on underneath it that says 42 feet .6 inches.
| guess that's dash. 42 feet 6 inches. Did you --
here's ny question and ny assertion is that you
nmeasured this docunment and found that it didn't neet
the 47 feet 9 inches and nmeasured out 42 feet 6 inches
or do you know?

MR LUNA: | don't know.

CHAI RPERSON GRI FFI'S:  Ckay. Good. W're
goi ng to have additional testinony fromyou in regards
to the calculations, because you're going to
recal cul ate all of these.

MR. LUNA: Ckay.

CHAI RPERSON GRI FFI'S: Based on the fact
that you said it should be included, if | take your
testinmony correctly, the bathroomand that area that's
i ndicated i s not included, | would ask that you figure
out what that is, because that nmay change your
cal cul ations, also, if it was dinmensioned off of a
plan that actually wasn't properly scaled. | nean
that's 5 feet, so that would be fairly distinctive in
terms of the percentages.

MR, LUNA: Ri ght . And from what the
Government and appellee raised, it sounds like -- |
nmean, if, indeed, this is the docunent or, you know,

this is the plan that DCRA relied on, then we'll use
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this draw ng. But it sounds |like there is a
possibility that this drawing is outdated and i f there
was a drawi ng -- another drawi ng, then the Gover nnent
can provide that then

CHAI RPERSON GRI FFI'S:  Sure. W'l figure
t hat out.

MR. LUNA: Ckay.

CHAI RPERSON GRIFFI'S: That's what we're
all about getting to the bottom of factual elenents
here. Very well. Let's nove ahead.

MS.  BELLAMy: W'll try to be as
expedi ti ous as we can.

CHAI RPERSON GRI FFI S: Excel | ent. M.
Green, do you want to go first or M. Bellany, have
you deci ded? We're just doing cross right now.

MR GREEN.  Yes.

CHAI RPERSON GRI FFI'S:  Cross questions if
you have.

M5. BELLAMY:  Sure.

CHAI RPERSON GRI FFI'S:  Who is first?

MR CGREEN. Oh.

CHAI RPERSON GRI FFI'S: You are.

MR GREEN. | think she is going to go,
M. Chai r man.

CHAI RPERSON GRI FFI'S:  Cross? Do you have
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any questions?

MR. GREEN. Yes, | thought --

MS. BELLAMY: Okay.

CHAI RPERSON GRI FFI'S:  Okay.

MS. BELLAMY: M. Luna, first of all, the
drawi ngs that you point to, the drawings that were
actually submtted to the DCRA actually neasured by
the architect, stanped by the architect, | believe,
are subnmitted in your evidence. The queui hg space,
you shoul d have it as Exhibit C, floor plans.

CHAI RPERSON GRI FFI'S:  Exhibit C to what?
To your subm ssion?

MS. BELLAMY:  Yes.

CHAI RPERSON GRI FFI'S:  \When di d you submi t

it?

MS. BELLAMY: It shoul d have gotten to you
t oday.

COW SSI ONER M TTEN:  We don't have that.

MS. BELLAMY: Ckay.

CHAI RPERSON GRI FFI'S: M. Bail ey?

MS. BAI LEY: Those docunents that we spoke
about, | don't have them

MS. BELLAMY:  Um hum

MS. BAILEY: You haven't given themto ne
yet.
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MS. BELLAMY: Okay.

MS. BAILEY: Let me make sure.

MR GREEN. M. Chairnman?

CHAI RPERSON GRI FFI' S: Yes.

MR. GREEN. Yes, Ms. Bellany has yiel ded
to nme to ask a couple of questions while she gets a
coupl e things squared away, if you don't mind. My |
proceed?

CHAlI RPERSON CRI FFI S: Let's do. Let's
have cross questions on that that we have -- testinony
t hat we have heard.

MR GREEN.  Yes.

CHAI RPERSON GRI FFI'S: M. G een?

MR GREEN: It's M. Luna, is that not
right, sir?

MR LUNA: Yes, sir.

MR,  GREEN: Al right. Are you an
architect?

MR LUNA:  No, |I'm not.

MR. GREEN. Are you a draftsnman?

CHAI RPERSON GRIFFI'S: Get to the point.
Run themall together. Wat do we want to know?

MR GREEN. Well, | want to know about his
ability to read plans and draw them and interpret

them He has been giving his whol e testinony, as you
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know, M. Chairman, the burden of proof is on the
appel  ant here. Now, | wanted to know what his
background is as it relates to plans.

CHAI RPERSON GRI FFI'S: Wl l, it seens to --

MR, GREEN. If any.

CHAI RPERSON GRI FFI S: -- me the only
background he needs is to read it off. He's got it
all graphically represented here.

MR. GREEN. Well, yes, he has graphically
represented sonebody else's work. It's not his.

CHAI RPERSON GRI FFI'S: Okay. W're aware
of that.

MR, GREEN. But | just want himto tell

CHAI RPERSON GRI FFI S: | think we know.
Let's nove on to nore probing cross exani nation.

MR. GREEN. All right. You spoke of the
pl ans as bei ng nore or | ess i naccurate, because of the
Xeroxi ng and other things. |Is that not right?

MR LUNA: No, that's not correct.

MR GREEN. Well, | think we can roll the
tape and we'll find out that you made that comrent,
sir, that the plans are not correct. Now, what | want
to know is this. Since we have plans that are

guesti onabl e, even by your own adnmi ssion, did you take
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actual neasurenments from inside the property in
guestion?

MR LUNA: The neasurenents that we took
are based on the plans that DCRA provi ded to us, which
they told us are the plans that they relied on in
maki ng their determ nation about the Certificate of
Cccupancy. We determ ned those to be reliabl e enough
since those are the ones that they relied on.

CHAI RPERSON GRI FFI'S:  Okay.

VR. GREEN: So this plethora of
i nformati on you have just given ne is that the answer
is no. |Is that not right?

CHAI RPERSON CGRI FFI S: He answered the
guestion. Next question, M. G een.

MR. GREEN. Well, his answer ought to be
no, Your Honor.

CHAI RPERSON GRIFFI'S:  No, his answer is
hi s answer.

MR. GREEN. Thank you. You indicated that
sone neasurements were taken by soneone el se on these
pl ans. What type of instrunentalities did they use,
sir?

MR. LUNA: M understanding is that there
is a certain kind of ruler that engi neers have that

all ows themto neasure scal e drawi ngs and al | ows t hem
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to convert those neasurenents fairly quickly and
easily and that's the basis for these draw ngs.

MR GREEN: Did the individual that you
have identified who took these measurenments use such
an instrunmentality, sir?

MR. LUNA: That is ny understandi ng, yes.

MR. GREEN. Did you see himuse it, sir?

MR LUNA: | did not for -- | did.

MR. GREEN: Well, you did or didn't? Wat
was it?

MR LUNA: | did, but | didn't see him
conplete the entire drawing using that ruler. | did

see himconplete parts of it, but I didn't sit around
to watch the entire show.

MR. GREEN. You indicated, sir, that or |
shoul d say that you have submitted sonme six pictures
t hat depict something. W go with Picture No. 1, what
date was this taken, sir?

MR. LUNA: Actually, the dates for these
phot ographs are -- if you -- I'lIl refer you to ny --

MR GREEN:. Just tell ne what date Picture
1 was taken.

MR. LUNA: Picture 1 was taken --

2

GREEN:  Yes, sir.

MR. LUNA: -- Septenber 14, 2005.
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MR. GREEN: And who took it?

MR LUNA: That |'m not sure about. It
was taken with ny canera. | don't renenber who took
t he picture.

MR GREEN: What tine was it taken?

CHAI RPERSON  CGRI FFI S: What ' s t he
rel evance, M. Geen, | nean?

MR CGREEN. Wl --

CHAI RPERSON GRI FFI'S:  What are we trying
to prove here?

MR. GREEN: All right. W' ve got sone siXx
or seven pictures that were taken and he indicated
that they were taken on certain dates or during atine
arrived of dates. | just want himto establish for
the record the exact day and tine these pictures were
t aken, who t ook themand what they show. Now, | think
t hat since he has submtted these and, of course, we
say the burden of proof is with the appellant, he
ought to explain to us who took these pictures, when
they were taken and what they show on the date that
t hey were taken.

CHAI RPERSON GRI FFI'S:  Comment s?

COW SSI ONER M TTEN: wll, M. Geen,
this is the kind of tedium that the Board doesn't

like. Unless there is some very inportant reason that
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you think there is a misrepresentation in the photo,
goi ng through the date, the tine, the who and all of
that, isn't going to hel p anything.

MR. GREEN. Well, let ne explainthis for
you, Ms. Mtten. First of all, this business has
been open since July 27, 2005. Now, these are six
pi ctures that show somet hi ng. The burden of proof
again is on the appellant and he is saying that the
Zoning Adm nistrator nade a m stake. He issued a
Certificate of Qccupancy in error.

COW SSIONER M TTEN: | got all that.

MR. GREEN. Because of certain things.

COW SSI ONER M TTEN: Tal k about the
pictures. | mean, | think the point --

MR GREEN. Well, he has to tell ne about
the pictures. I'mtrying to get himto explain to you
exactly what happened.

CHAIl RPERSON GRI FFI'S: M. Geen, if you --

MR. GREEN:. Between July 27, 2005 and now.

CHAI RPERSON GRI FFI'S:  CGood.

MR CGREEN:. Since that's what he said. He
said that these pictures show sonething that took
pl ace between Septenber and now.

CHAI RPERSON CRI FFI S: If you think it's

detrinental to your case, you can certainly address
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that in the case presentation. | f the Board needs
further information outside of Ms. MIller's genera
guestion of who took themand when, | think the Board
is well capable of asking the direct questions and
getting further information. So don't be so concerned
wi th our understanding, M. G een. Be concerned with
yours and your case presentation.

| think we can nove on without going
t hrough, as Ms. Mtten has characterized, a tedi um of
cross exam nation questions of the detail of all of
t hese phot ogr aphs.

MR. GREEN. Well, the only other question
that I think is inportant here, M. Chairman, is the
rel evance of these pictures. | have since said that
t hese pictures are not relevant, because --

CHAI RPERSON Rl FFI S: But you can nmke
t hat case. No one is stopping you from nmaking the
case. Your cross exam nation question is what?

MR, CGREEN: The burden is on him to
denonstrate to this body --

CHAI RPERSON GRI FFI'S:  And it sounds like
you are confident enough in your case presentation to
tell us that they have not net their burden. Cross
exam nation questions?

MR. GREEN. Sir, how many days have you
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been i nsi de the O uck-U Chicken at 1123 H Street? How

many days woul d you say you' ve been inside?

MR LUNA: About 10.

MR. GREEN. 10 days?

MR, LUNA:  Yes.

MR. GREEN. All right. And you're saying
that during the 10 days, you have only seen, | guess
we call it, the hard flatware, you know, the hard cups

and pl ates, how nany days now? You tal ked about sone

red cups.
MR, LUNA:  Yes.
MR. GREEN. And plates and silverware.
MR LUNA: Right. And to be clear, there
are times when | also observed the establishnment

outside. Unfortunately, | don't remenber specifically
and | refer you to ny declaration in support of this
appeal, page 1, where | state "On each of only four
di fferent days, | observed no nore than one person in
t he est abl i shrment eating Wi th non- di sposabl e
contai ners. "

Unfortunately, | don't remenber which of
t hose observations were fromwi thin the establishnent
and whi ch ones were outside of the establishnent. |
know that at Jleast one was inside of the

est abl i shnent .
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MR. GREEN And this has been -- your

observation says July 27, 2005 and today's date. |Is
that not right, sir?

MR LUNA: \Which observation?

MR. GREEN. What you just articulated. In
ot her words, you said you been there 10 ti nes.

MR LUNA: Yes. 1've been inside 10 tines
and on four different days | observed non-di sposabl e
cont ai ners.

MR.  GREEN Do you know how many
di sposabl e contai ners he has inside, sir?

MR LUNA: | don't.

MR. GREEN Do you know how many non-
di sposabl e containers he naintains, sir?

MR LUNA: Since -- | don't, no.

MR. GREEN. Do you know what percent age of
di sposabl e containers he utilizes, sir, on a typical
day?

MR. LUNA: Based on ny observations, it's
primarily disposabl e containers.

MR. GREEN. You indicated that you pass by
every day. |Is that not right, sir?

MR. LUNA: Nearly every day, yes.

MR. GREEN. But you have only been in 10

days or 10 times?
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CHAI RPERSON GRI FFI'S:  Okay. He answered

t hat questi on.

MR. GREEN: Sir, do you know what nmaps and
charts the DCRArelied onto arrive at its decisionto
i ssue a Certificate of Cccupancy to this
establ i shment ?

CHAI RPERSON GRI FFI'S:  Maps and charts?

MR. GREEN. Well, that's the wong term
|"mnot an architect, but we'll say floor plans. Do
you know which ones they relied on, sir?

MR, LUNA: If they were straightforward
with us, thenit was the floor plan that | provided as
the -- a portion of which | provided as Page 16.

MR. GREEN. Do you know if this was the
correct plan or there was anot her one?

CHAI RPERSON @GRl FFI S: | think it's
established in the statenent that the DCRA gave him
that as the permt docunent.

MR. GREEN. When did you get this permt?

CHAI RPERSON GRIFFI'S: Is that correct?

MR. GREEN:. The so-called permt docunent,

MR LUNA: I"m not sure about the date
exactly. | believe they conplied with our request

maybe sonetinme in Septenber. But | don't --
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CHAlI RPERSON GRI FFI S: He answered it.

MR LUNA: | could refer to docunents.

CHAI RPERSON GRI FFI S: Let's nove ahead.
| don't see the relevancy of when you received the
docunment. But, M. Geen, your questions?

MR.  GREEN: Did you receive other
docunents, sir, after this initial docunent?

CHAI RPERSON GRI FFI'S: Fr om DCRA?

MR, LUNA: Are you referring to floor

pl ans?
MR, GREEN.  Yes, | am
MR LUNA:  No.
MR GREEN.  From DCRA.
MR. LUNA: No, this is the only docunent.
MR. GREEN: Did you make a request for any

further documents, sir?

MR, LUNA:  No.

MR. GREEN: How did you cone to the
conclusion that the docunent that you had in your
hand, the fl oor plan that you' ve made reference to, to
whi ch cal cul ati ons were made, is inaccurate?

CHAI RPERSON GRI FFI'S:  |Is inaccurate?

MR GREEN Yes. He said it was
i naccurate in his prior testinony.

CHAI RPERSON GRI FFI'S:  Actual ly, | think I
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said that. Wich point was inaccurate that he said?

MR GREEN: There was sone discussion
about footage, | think, 47 feet 9 inches dinensions
and 42 feet 6 inches. There was some question about
t hat .

CHAI RPERSON  CRI FFI S: That was ny
guesti on. | asked him what the 42 feet 6 inches
referred to. He wasn't sure. W're going to get that
into the record.

MR. GREEN. All right. He also indicated
that there was sonme inaccuracies in the plans
t hemsel ves. |If we check the record, we can find that
out. He indicated that there was sone problens with
the nmeasurenents that were taken by his expert,
because of the inaccuracies.

MR LUNA: | think --

MR GREEN: And | wanted him to discuss
t hat .

MR, LUNA: Sorry. | think you are
referring to the bathroom whether we shoul d include
t he bathroomin the measurenents.

CHAI RPERSON GRI FFI' S:  |s that what you are
referring to, M. Geen?

MR. GREEN. That was only a part of it,

M. Chairman. He tal ked nore about the fact that the
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pl ans thensel ves were not to scale, that there were
sone i naccuraci es.

CHAlI RPERSON GRI FFI S: Let's get clear.
Both of those are ny issues. So you can --

MS. BELLAMY: M. Chairman?

CHAI RPERSON GRI FFI'S:  -- cross nme, but it
woul dn' t be --

MS. BELLAMY: May | suggest that we m ght
stipulate for the record those final signed blueprints
by the architect to avoid going back and forth as to
whi ch --

CHAI RPERSON GRI FFI'S:  Yes, why waste our
time?

MS. BELLAMY: Okay.

CHAI RPERSON GRIFFI'S: | nean, we're just
goi ng through what you give us.

V5. BELLAMY: Al right. Ckay. Thank
you.

MR. LUNA: Well, actually, we woul d obj ect
tothat until we can confirmwith DCRAthat this is --
that these are the plans that they actually used.

CHAI RPERSON GRI FFI S: | don't disagree,
but what we're gearing up to here is soneone i s going
totell you that what you cal cul ated off on aren't the

correct docunments, so why are we all wasting this
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time? |If they are going to submt sonething that is
actually the permt docunent set that was actually the
basi s of the issuance of the Cof O thenlet's get to
it. |Is that what you have, Ms. Bellamnmy?

MS. BELLAMY: Yes, that is Exhibit C and
you will see that it is signed and sealed by the
District of Colunbia.

CHAI RPERSON CRI FFI S: So what is this
docunent ?

M5. BELLAMY: And it is by the architect.
That is the floor plan of the entire first floor and
you will see the first part of the floor is the
publicly accessi bl e space and t he back begi nni ng where
the counter is and the Kkitchen.

CHAI RPERSON GRI FFI'S:  So, M. G een, what
did they do their cal cul ati ons on?

MR. GREEN: Again, M. Chairman, the
burden of proof is on himto denonstrate that the --

CHAI RPERSON GRI FFI'S:  But |'m not asking
burden of proof. |I'm asking what did DCRA give the
ANC? Why are they | ooking at this docunment and now I
have i n evidence a stanped docunent here? Howdid the
ANC get this docunent to do cal cul ati ons on?

MR GREEN. Well, fromwhat | understand,

M. Chairman, they are the same docunents, except one
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shows the architects seal on it and one is cut off.
That's what the problemis.

CHAI RPERSON @RI FFI S: Good. Let ne,
because | am an architect and | can read the pl ans,
show you that they are dramatically different. And
l et me ask you, M. Geen, which is the docunent that
t he Governnent issued the Certificate of Cccupancy on?

MS. BELLAMY: Ckay.

MR GREEN:. | cannot answer that.

MS. BELLAMY: W can answer that.
MR

GREEN: Only M. Crews can answer

t hat .

MS. BELLAMY: No, we can answer that.

CHAI RPERSON GRI FFI'S: | don't know how you
coul d.

MS. BELLAMY: Now, M. Luna, you agree
that the -- that there are two double --

CHAI RPERSON GRI FFI'S:  No, but it's not to
him How can you answer that question?

M5. BELLAMY: Well, it's clear, as you can
say, that the drawings are substantially different.
In the first document, you see that there are two
doors on opposite sides of the front of the building,
correct?

CHAI RPERSON GRI FFI'S:  Ri ght.
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MS. BELLAMY: | think M. Luna will agree

that there are doubl e doors.

CHAI RPERSON GRIFFI'S: But it's not up to
hi m

MS. BELLAMY: Ckay.

CHAI RPERSON GRIFFIS: | mean, this is --

MS. BELLAMY: Well, there are doubl e doors
at the front of the buil ding.

CHAI RPERSON GRI FFI'S:  What you are sayi ng
is that this is a built condition, there is a single
door in the center?

MS. BELLAMY: Correct. This is the final
| ayout of the buil ding.

CHAI RPERSON GRI FFI S: But ny direct
guestion is is this the docunent which is the basis
that the Zoning Administrator issued the Certificate
of Cccupancy?

MS. BELLAMY: Yes, it is. Yes, it is. So
| don't know, perhaps the Zoning Adm nistrator --

CHAI RPERSON (RIFFI'S:  So |I' mnot sure you
can answer that question.

MS. BELLAMY: -- issued an earlier
docunent to M. Luna.

CHAI RPERSON GRI FFI'S:  Right.

MS. BELLAMY: | "' m not sure.
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MR RICE WlI, are those plans dated?

W don't have a copy of those.

MR GREEN.  Yes.

MS. BELLAMY: Yes, they are dated. The
final date, F subnission, is February 14'"

MR. RICE: \Wat year?

MS. BELLAMY:  2005.

CHAI RPERSON GRI FFI'S:  Hold on. Let's not
go too far in that direction

MS. BELLAMY: Ckay.

CHAI RPERSON  GRI FFI S: Wien G bson
| nvestnents submitted their Affidavit of Eating
Est abl i shments t o DCRA, whi ch woul d have been revi ewed
by the Zoning Administrator on the basis of which
woul d have been the issuance of the Certificate of
Cccupancy, was this the docunent of which was
submtted in accordance to that affidavit?

MS. BELLAMY: Yes. Yes, because, | nean,
this is the actual building. What you see as you
agree is substantially different than what --

CHAI RPERSON GRI FFI'S:  Ri ght.

MS. BELLAMY: -- the architect signed off
on and what was submitted to DCRA. So |'mnot sure if
DCRA wer e i ssued earlier docunents to people, but this

is the correct docunent.
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CHAI RPERSON GRI FFI'S: M. G een?

MR. GREEN:. Yes, | just have just a couple
nore questions and |I'Ill stop.

CHAI RPERSON GRI FFI S: No, no, actually,
guestions to you.

MR GREEN. Well, |I'mnot here to answer
guesti ons.

CHAI RPERSON GRI FFI'S:  Actual ly, you are.

MR. CGREEN. Wl --

CHAI RPERSON GRI FFI' S: The i ssuance her e of
this that's now been submitted by the intervenor and
property owner.

MR. GREEN. Ckay.

CHAI RPERSON GRI FFI'S: |s this the docunent
that was attendant to the affidavit that the District
Governnent reviewed and issued a Certificate of
QCccupancy?

MR. GREEN: The only thing | can say based
on what | observed in the answer would probably be
yes. But the nore definitive answer is going to have
to come fromthe Zoning Adm ni strator.

CHAI RPERSON GRIFFIS: R ght. And that's
where we are. W can't go any further today. There's
no point in me | ooking at any ot her issuance, hearing

anything else until we determ ne that. That's the
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basis of the appeal, is it not? It's the issuance of
the Certificate of Cccupancy. And if you were given
the incorrect docunments to make your cal cul ation on,
you may yourself say there is no appeal or you nmay say
it's even stronger. But right now, we're | ooking at
quite, frankly --

MS. BELLAMY: | would like to note for the
record, Chairman, that M. Bernard G bson never
subnmitted these docunents to DCRA and perhaps they
were illustrated to represent the --

CHAI RPERSON GRI FFI'S:  \What docunents?

M5. BELLAMY: The drawing that was
subnmitted by the appellant. So | don't know if --

CHAI RPERSON GRI FFI'S:  Then how did --

MS. BELLAMY: -- the appellant perhaps --

CHAlI RPERSON CRI FFI S: -- DCRA get this
docunent ?

M5. BELLAMY: Did DCRA get these docunents
or did the appellant have them drawn up?

CHAlI RPERSON CRI FFI S: Did the ANC draw
this up? |Is that what you're asking?

MS. BELLAMY: " m asking the question
nysel f, because ny client never submitted this to
DCRA. So the question is on the table, how did these

docunents come to exist?
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MR. RICE: The ANCrequested fromDCRA t he

docunentation that supported DCRA's issuance of the
Certificate of Qccupancy and these were the pl ans t hat
were provided to the ANC from DCRA

CHAI RPERSON GRI FFI S: Let me -- | don't
think we need to go too rmuch further. They would be
a nmaster forger if they did this. There is hand
scri bbl e on each of these that are simlar. There are
stanps, there is fonts, there is dinmensional strings
that are exact. | think it's done by the sane
draftsperson. The sane nmachi ne produced bot h of these
inny limted observation of this stuff.

MS. BELLAMY: Ckay.

CHAI RPERSON GRI FFI'S:  So | mnot sure that
this was a fal se docunent. But you are asserting that
there was only one single docunent? There was nho
revisions to plans subnmtted?

MS. BELLAMY: No, this is inpossible.

This is -- cannot be the floor plan for the restaurant
as it is. "' m sure anyone who has been there wll
admt --

CHAI RPERSON GRI FFI S: No, but | --
MS. BELLAMY: -- this is not it.
CHAl RPERSON GRI FFI S: But we're not

refuting that it isn't what was built.
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MS. BELLAMY: | under st and. You are

asking for what was submtted to DCRA. And ny client
certifies that the signed architectural draw ngs were
submtted to DCRA.

CHAI RPERSON GRI FFI'S:  And t hat' s one st ep.
That's good. But they never produced this and
submtted i nto DCRA?

MR. G BSON: Definitely not.

CHAlI RPERSON GRI FFI'S: Do you want to state
your name and address for the record?

MR G BSON. |'mBernard G bson, owner and
presi dent of G bson Investnents.

CHAI RPERSON GRI FFI S: Excel | ent. M.
G bson, wel conme and a very good afternoon to you.

MR G BSON: Good afternoon.

CHAI RPERSON (RI FFI'S:  Have you ever seen
this docunent, this plan?

MR GdBSON:. No, sir. No, sir. And I did
not submt that. | only submtted my blueprints to
DCRA one tine and you have a copy of them

CHAI RPERSON GRI FFI'S:  Fasci nating. Okay.

MR. G BSON: Thank you.

MR GREEN. M. Chairnman?

CHAI RPERSON GRI FFI'S:  Yes?

MR. GREEN: One of our considerations for
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today's proceeding is sinply, and what |'mhearing is
a lot of discussion on this neasurenent, but that's
not the only thing that is determ native as to whet her
or not we have a fast food restaurant or a restaurant.
And that's the probl em here.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR GREEN:  You know.

CHAI RPERSON GRI FFI'S: | don't understand
what you are getting to, M. Geen. W're in the
m ddl e of cross.

MR GREEN:. | understand that.

CHAI RPERSON GRI FFI'S: O the ANC.

MR.  GREEN: That's why | wanted to
continue with this.

CHAI RPERSON GRI FFI S: It doesn't sound
like a question being fornmed. Not to nention |'m
ready to pack this all up and trying to figure out--

MR. GREEN. Now, | was trying to respond
to your question, M. Chairman, as to why we're here.
And you indicated that until there is sone definitive
di scussion on the plans, we could not get anywhere.
And | submit that those were only a part of what this
di scussion today is all about.

MS. BELLAMY: Okay.

MR. GREEN: And that there is other
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matters that constituted, what constitute, shall we
say, a restaurant versus a fast food restaurant. And
| wanted to ask the wtness just two questions
relative to this.

CHAI RPERSON GRI FFI'S: Okay.

MR. GREEN Thank you. M. Luna, you
i ndi cated that there was a website invol ving C uck- U
Chi cken that you, | believe, nade reference to and
submitted. |Is that not right?

MR. LUNA: Submitted to who? |'msorry.
GREEN. The Board, the Board, yes.
LUNA:  You nean --
GREEN:  You identified --
LUNA: -- the affidavits?

GREEN. Yes. Youidentified-- right.

2 » » 3 % 3

LUNA: Right, there's two exhibits.

MR. GREEN And you tal ked about or |
shoul d say the website has a definition of fast food.
Is this the definition that is utilized in the D.C
Oficial Code? |In other words, are the two the sane
based on what you have submtted?

CHAI RPERSON GRI FFI'S: | think the Board is
aware of 1099 DCWR Title 11. Next question, M.
G een.

MR. GREEN: The Board is, but he nade a
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reference to --

CHAI RPERSON GRI FFI'S: Wl |, we're not here
to educate or indifference him

MR. GREEN. All right.

CHAI RPERSON GRI FFI S: He is making his
case. Next question.

MR GREEN: I would like to know what
per cent age of use of beverages and the food for the
carry-out or dine-in can you talk about, sir? In
ot her words, do the -- or can you say what percentage
of dine-in versus carry-out takes place at this
particul ar establishnment?

MR. LUNA: Based on ny observations, | can
safely say that the majority of custonmers are carry-
out custoners, by a significant percentage, and the
reason or the way | cone to that conclusion is the
fact that the restaurant is usually enpty, but there
are lots of people leaving it with bags.

MR. GREEN:. Lots of people leaving with
bags, sir. On what dates are we tal king about? You
i ndi cated that you have been there 10 ti nes.

CHAI RPERSON GRI FFI'S:  Okay.

MS. BELLAMY: COkay. M. Giffis?

CHAI RPERSON GRI FFI'S:  Yes?

M5. BELLAMY: We would like to go ahead
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and proceed with our --

MR.  GREEN: | don't have anynore
guesti ons.

CHAI RPERSON GRI FFI'S:  You want to cut him
of f?

V5. BELLAMY: Well, we'll go ahead and
handl e the other issues through cross exam nation if
that's okay | ater.

CHAI RPERSON GRI FFI'S: | don't under st and.

M5. BELLAMY: |'msorry. W would liketo
go ahead and proceed with our case.

CHAI RPERSON GRI FFI S: Ch, you want to
present your case today?

MS. BELLAMY: Yes, we have all of our
Wi tnesses here. | think M. Luna and M. R ce took
quite awhile intestifying. W would |ike to go ahead
and at |east present our case. |s that possible?

CHAl RPERSON G(RIFFI'S: M. Geen, are you
finished with cross?

MR GREEN.  Yes.

CHAI RPERSON GRI FFI'S:  Senbl ance of sone
order here. Ms. Bellamy, you don't have any cross
exam nation questions then?

MS. BELLAMY:  No.

CHAI RPERSON GRI FFI S: You want to go
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directly to your case presentation.

MR.  GREEN: | don't have any other
guestions at this tinme, M. Chairman.

CHAlI RPERSON GRI FFI S: | nt eresting
gualifier. GCkay.

VICE CHAIR MLLER. M. Chairman, | just
want to ask the ANC one question and that is who at
DCRA provi ded you with the docunents that you rely on?

MR. Rl CE | would have to go back and
consult ny records. There has been sone change in
DCRA. Currently, there is an ANC |iaison by the nane
of Eric Rogers who we have had sone conmuni cations
wi th but, you know, since this has been on the agenda
for a nunber of nonths, |I'mnot sure when he started
and when the previous --

VICE CHAIR M LLER It was an ANC | i ai son
person at DCRA that gave you the docunents?

MR RICE You knowwhat? If it would be
all right, when this is continued we'll provide
clarification on that.

VICE CHAIR M LLER:  Ckay.

MR RICE Since the conmunication was
bet ween anot her Conmm ssi oner --

VICE CHAIR M LLER:  Ckay.

MR RICE: -- and DCRA.
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VICE CHAIR M LLER. Ckay. Thank you.

MR GREEN M. Chairman? M. Chairman?
M. Chairman?

CHAI RPERSON GRI FFI S: | hear you, M.
G een.

MR. GREEN: | hate to bel abor the point --

MR RICE |'msorry.

MR,  GREEN: -- but, again, we're here
today on an appeal that they are pushing.

CHAI RPERSON GRI FFI'S:  Right.

MR GREEN. Now, it seens to ne since the
burden of proof is on the appellant --

CHAI RPERSON GRI FFI'S: M. G een, you don't
have a great position to be taking to give them
difficulty when they are asserting that vyour
representation -- you gave themthis docunent that is
not correct that has just cone to us. | don't see the
rel evancy of what you're bringing up to us right now.

MR. GREEN. All right, M. Chairman

MR RICEE M. Chair, | do recall when and
where we obtained these docunents. Based on
conversations with Neil Stanley, who at the tinme was
the acting Zoning Adm nistrator, we had a nunber of
phone calls and faxes and he finally said they are

ready at DCRA, conme down and pick themup and | did
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t hat .

And | think I will be able to turn up the
emai| where he is enmailing or he mght have called ne
to tell nme to cone down. But | went down to the
records roomand they were waiting at the desk for ne.

CHAI RPERSON GRI FFI'S: Okay.

COWM SSI ONER M TTEN: | just have one
guestion given that we are going to conme back at sone
point and the Zoning Administrator is going to be
here, but that will be the Zoning Adm ni strator who i s
the current Zoning Admi ni strator.

But ny understanding is that M. Stanley

is still in the enploy of DCRA and given that he was
directly involved, | think it woul d be very hel pful if
he were to attend as well, and | would nake that

request of M. Green to produce M. Stanl ey.

MR. GREEN:. | will convey your concerns to
M. Stanley.

CHAI RPERSON GRI FFI'S:  Thank you. Okay.
You have indicated that you want to present your case
today. There's two issues with this. First of all,
there is no other opportunity to cross exanine the
testinmony that has been presented today.

MS. BELLAMY: That's fine.

CHAI RPERSON GRI FFI'S:  Secondl y t hough, if
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you nmove ahead with your case presentation and the
entire appeal changes, aren't you wanting to address
those el enents? It seens to ne if this is the proper
docurnent that you have now submtted, that there needs
to be recalculation and a new case presented by the
ANC. Isn't your case presentation going to address
t hat ?

V5. BELLAMY: Well, | think perhaps we
could ook at the other elenents of what establishes
a restaurant and distinguishes it froma fast food
restaurant, rather than just the 10 percent queuing if
t hat m ght be possible.

CHAI RPERSON GRI FFI'S: | think that's fine
and it's possible, but it's a part of what is going to
be the entire case presentation. | nmean, | don't have
too nmuch difficulty in letting you nove ahead today.
That's fine, but note that when we return and the ANC
represents, we're going to do this all over again.

MS. BELLAMY: And | think when we return
it's going to be with M. Crews and M. Stanley who
will be solely there to talk about the 10 percent
gueui ng space and the |ayout of the floor. Wat we
can talk about for a very short time would be the
ot her el ements of what establishes a restaurant. And,

really, that's what the witnesses are here today to
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tal k about anyway not the 10 percent queui ng space.

CHAI RPERSON GRI FFI'S:  Okay.

M5. BELLAMY: Ckay?

VICE CHAIR M LLER. | just want to ask you
t hough. If the 10 percent queuing space issue goes
away, the whol e appeal goes away, correct? And it's
possible that it mght go away if they were just
relying on the wong docunent. |'mnot sure. |'mnot
sure how | ong your case i s going to take, whether, you
know, it's --

MS. BELLAMY: | think that we can probably
be done before 6:00. | think this has gone on quite
| ong enough and I think we would |ike to nove forward
on this.

CHAI RPERSON GRI FFI'S:  Very wel|l. Let's do

MS. BELLAMY: And then we'll address the
10 percent at the next hearing.

CHAI RPERSON GRI FFI'S: Do you have a li st
of your witnesses?

MS. BELLAMY:  Yes.

CHAI RPERSON GRI FFI S: Wiy don't we put
t hose in?

MS. BELLAMY: Yes, they were submtted on

the 14'". They are on the statement of the appell ees.
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CHAI RPERSON GRI FFI'S:  Ckay.

M5. BELLAMY: Section E

CHAI RPERSON GRI FFI'S: Wl |, why don't you
nove ahead?

M5. BELLAMY: Sure. | would like to offer
a brief summary that our client feels he is wel
within the existing code of what a restaurant is and
how it is currently defined even post Blinpie's.

Sinmply put, the appellee's restaurant is
a place of business where food, drinks and
restaurants, excuse ne, refreshnents are prepared and
sold to custoners primarily for consunption on the
prem ses. He wll show to you his corporate
operations letters, reports on the percentage of
people eating-in and eating-out, video, photos and
petitions all indicating that this is primarily an
eat-in restaurant.

Second, the facilities for carry-out are
clearly subordinate to the principal use providing
prepared foods for consunption on the prem ses.
Again, our client will showto you videos and phot os
to support that. Furthernore, appellee's restaurant
shoul d not be considered a fast food as, of course,
there is no drive-thru as has been stipulated in the

record and will be reinforced through photos of ny
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client.

Second, the fl oor space al | ocat ed and used
for customer queuing, self-service for carry-out and
on- prem se consunption is | ess than 10 percent of the
total floor space on any one floor, which is
accessible to the public. And this, | understand,
will defer to the next hearing.

Third, nore than 80 percent of the food
itens are made to order easily exceeding the 60
percent threshold required currently. And to this he
wi || showyou food preparation instructions, the nmenu,
vi deos and phot os of food preparation.

And, finally, the restaurant staff
personally serve all of its eat-in patrons food on
pl at es, restaurant plates wth silverware and
beverages in glasses and they bus the tables. Wen
peopl e order eat-in, the staff, they go out and wait
t he tabl es and when they are finished, they go bus the
tables. And to this he will show you the inventory
photos and video regarding the food service at the
restaurant.

Finally, appel | ee's rest aur ant is
cl assified consistent withthe existingestablishnents
on the H Street corridor. |[|f any of you have been to

the H Street corridor, you will knowthat for a | ong,
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long tinme, probably since the '80s, there hasn't been
any eat-in daytime restaurants on the corridor
probably since a well-loved restaurant we know as
French's.

My client's restaurant is the first of the
kind. Certainly, we have a coupl e of eveni ng bar kind
of restaurants on H Street now, but as far as an eat-
in dining facility during the day, his is the first
and we're very happy to have him here in our
comunity.

So what we're going to dois try to fast-
track this a little. He has a very brief PowerPoi nt
presentation that will go through his testinony. And
then after that what 1'mgoing to do is even reduce a
little bit nore the witnesses that we had, try to get
this through. GCkay? | don't knowif we would need to
dimthe lights a little. | don't think he hooked up
t he projector.

CHAI RPERSON GRI FFI'S: Wiile we're getting
t he techni cal aspects, you have submitted this in hard
copy. Is that correct?

M5. BELLAMY: Yes, it is in hard copy.

CHAI RPERSON GRIFFI'S: Ckay. Did we set
t hem up?

V5. BELLAMY: Al right. Start this
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again. Do we have an | T person?
MR RICE M. Giffis, could | ask you a
guestion while we're --

CHAI RPERSON GRI FFI'S: Sur e.

MR. Rl CE: -- dealing with technical
i ssues?

CHAI RPERSON GRI FFI'S: O a good j oke.

MR RICE  Ckay.

CHAI RPERSON GRIFFI'S:  Ckay. You have a
guesti on.

MR. RICE: | "' m wonderi ng about getting
copies of the materials that the appellee is
provi di ng.

CHAI RPERSON GRI FFI S: It should be in
front of you. Do you have? Wre they given copies?

MS. BELLAMY:  Yes.

CHAI RPERSON GRI FFI'S:  Okay. Yes.

MR Rl CE: Does it include the
presentation and the -- okay.

CHAI RPERSON GRI FFI'S:  Right.

MR. RICE: Thank you.

CHAI RPERSON GRI FFI S: W had the sane
guestion up here. So that's -- ny anticipation is
what is stanped as Exhibit AL B, C, D, E and then it

says photographs and video PowerPoint, CD ROM I
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i mgi ne that's what we're about to see.

MS. BELLAMY: Al right. Show tine.

(Wher eupon, video PowerPoi nt played.)

MR. G BSON. That's the queuing space to
the wing and that's the second set. This is our
kitchen area, sone of our plates, silverware, cups,
non- di sposabl e. These are sone of the itens that we
have on our nenu that are cooked to order. W all
admt, we have no drive-thru. Queuing area again.

MS. BELLAMY: | think this is -- our
systemis not hooked up into your audio. W can go
back to this. This is a D.C. Governnment enpl oyee who
wor ks on the corridor and is actual ly happy that there
is aplace that D.C. Governnent enpl oyees can go to at
| unchti ne. Again, on H Street there aren't pretty
much any restaurants to go to around the lunchtinme --

CHAI RPERSON GRI FFI'S:  Okay.

MS. BELLAMY: -- phase to have a ni ce neal
to sit down at.

CHAI RPERSON @RI FFI S: And just to be
clear, that elenent --

MS. BELLAMY:  Yes.

CHAI RPERSON GRIFFIS: -- isn't at issue
t oday.

M5. BELLAMY: Wll, it goes to the
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rel evancy of it beingadine-infacility predom nantly
serving dine-in custoners.

CHAI RPERSON GRIFFIS: Is there a | ack of
ot her dining establishments with a need on H Street?

MS. BELLAMY: Well, that is one of the
facets of C uck-U Chicken being a dine-in restaurant
on H Street, but in and of itself consistent with the
code.

CHAI RPERSON GRI FFI'S:  Ri ght.

MS. BELLAMY: We have ot her witnesses here
who can testify to that point today.

CHAI RPERSON GRI FFI S: To what point
t hough?

IVB. BELLAMY: The fact t hat it
predom nantly serves dine-in customners.

CHAI RPERSON GRI FFI' S:  Ckay. Well, I think
we have the owner and operator.

MS. BELLAMY:  Yes.

CHAI RPERSON GRI FFI S: That's the nost
critical.

MS. BELLAMY:  Yes.

CHAI RPERSON CRI FFI S: And that would
actually be the npbst substantial testinony that we
coul d bring.

MS. BELLAMY: Ckay.
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CHAI RPERSON GRIFFI'S: But let nme just be

clear --

MR G BSON:. Also --

CHAI RPERSON GRI FFI'S:  -- for yoursel f, but
actually anyone here and anyone watching these
proceedi ngs. W' re not deciding on a referendum of
whet her restaurants should be sonmepl ace or shoul dn't
be sonepl ace.

MS. BELLAMY:  No.

CHAI RPERSON GRI FFI'S:  What we're narrow y
focusing on is, based on our Zoning Regulations,
whether the Certificate of QOccupancy for this
establ i shment was granted correctly or not.

MR. A BSON. Ckay, M. Chair. Do you have
Exhibit A ny daily report? This is part of our
report which shows eat-in, carry-out, pickup and
del i veri es.

CHAI RPERSON GRI FFI'S:  Good. Ckay. Let me
step back a little bit.

MR. G BSON:  Yes.

CHAI RPERSON GRI FFI'S:  Exhibit A, what is
this and why is it created?

MR G BSON. Thisis adaily report. This
shows the anobunt of eat-ins and the anobunt of take-

outs that we have for the nonth, for each nonth.
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took it back three nonths for you guys.

CHAI RPERSON GRI FFI'S: Okay. So this you
do --

MR G BSON:. O course, | whited out the
nunbers.

CHAI RPERSON GRI FFI' S: Yes.

MR G BSON:. That's irrelevant.

CHAI RPERSON GRI FFI'S:  That's fine.

MR GBSON. | just want to show --

CHAI RPERSON GRI FFI S: W just need to
understand | i ke how your operation is going, how much
you need to order, what sort of things you keep in
st ock.

MR G BSON. Yes, and also so corporate
can see what are we doi ng, too.

CHAI RPERSON  GRI FFI S: Sends up to
corporate to see how the operation in run.

MR. G BSON: Yes. Well, corporate has
access to the conputer also.

CHAI RPERSON GRI FFI'S: | see.

MR. G BSON: This goes to themand to us.

CHAI RPERSON GRIFFI'S: Ckay. So tell wus
about --

MR GBSON. So |I'mjust submitting this

as evidence to show the anmpbunt of eat-in and the
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anount of take-out we have to show that, hey, we do
nore dine-in than take-out.

CHAI RPERSON Rl FFI S: Let me see if |
understand and |'mreading this correctly. If I |ook
at the first page of the daily report, Exhibit A |
| ook at the lunch CT nunber, which is a count nunber,
| " m assum ng.

MR G BSON: Yes, sir.

CHAI RPERSON CGRI FFI S: First is eat-in
which is 1,791.

MR G BSON: Yes. That is for -- fromthe
begi nning of the -- that's the entire nonth. As you
can see, the daily operation report, we canrunit for
one day.

CHAI RPERSON (RI FFI'S:  For January.

MR G BSON: Yes, and this is for the
nont h.

CHAI RPERSON GRI FFI'S:  Carry-out woul d be
127, pickup would be 68, delivery would be 140 for a
total sales of 2,100.

MR G BSON: Yes, sir.

CHAI RPERSON GRI FFI'S:  Okay. Now, 1,791,
that's the total nunber of individuals that cane in,
sat down and was served food?

MR. G BSON: For that nonth, yes.
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CHAI RPERSON GRI FFI'S:  Right. Gkay. Wat

el se do you need to show us on this?

MR. G BSON It just goes back three
mont hs. You have January, February, March.

CHAI RPERSON GRI FFI' S:  (Okay. Have you seen
since you opened up in July of '05 a difference in
counts or proportion of counts? |Is this what -- nmaybe
"1l be nore direct. |Is this what was anticipated in
your permt docunents when you submtted for DCRA for
permtting for construction and issuance of the
Certificate of Occupancy?

MR G BSON: Yes, dine-in restaurant.

CHAI RPERSON GRI FFI'S: Ckay. \What ot her
aspects on this daily report is critical or pertinent
to us?

MR. G BSON: Nothing else. That's all you
need.

CHAI RPERSON GRI FFI'S:  Okay. Wat is the
next exhibit?

M5. BELLAMY: One of the other things that
we would like to draw your attention to is the actual
corporate |anguage on the website. | think you saw
ol der website | anguage sayi ng on one of the pages of
many pages of the website referring to the place as a

fast food restaurant, but here on the primry page on
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the About Us page you wll see them describing
t hensel ves as a successful restaurant chain on page 3
of Exhibit A, Restaurant Qperations Letter in the

Cor por at e Manual .

And you also see at the bottom of that
page where they describe thenselves as a restaurant,
a franchise restaurant system And then noving
forward, you will also see a letter from the vice
presi dent of the O uck-U Corporation where he states
inwiting, and he is here today as well, that all of
the Cuck-U Chicken restaurants in its entire
corporate franchise are classified as restaurants.
Thisis the only entity nationwi de that has decided to
chall enge its operation as a restaurant.

CHAI RPERSON GRI FFI'S:  Ckay.

M5. BELLAMY: COkay. Moving forward to the
other points or elenments of what classifies a
restaurant, we can go on to Exhibit D where we | ook at
t he nenu where you see all of the itens of the nmenu.
O those itens only eight are pre-prepared. Al of
the food at C uck-U Chicken is freshly nade.

Bernard G bson can tell you nore about the
process of that, but when you | ook at even the chi cken
nuggets there, they are cut fromfresh breast cutl ets.

It's not frozen. Everything is freshly nade there
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from fish to ribs, everything. So as far as the
appel | ee' s contention that nost of the foods are pre-
prepared, that sinply is a msrepresentation and
couldn't be farther fromthe truth

Furthernore, to support that, youw | see

the franchise operations in the Restaurant Guide as

far as preparation and cooking. And you will see
behind the nenu where it says that all of our
"honenade itenms nust be prepared perfectly. Recipes
foll oned exactly. Sauces m xed thoroughly. Every
aspect of what we serve nust be perfect.” And then
you go on to see the actual nenu and the preparation
for sone of the items on the nenu.

And, finally, you saw through the
phot ographs on the PowerPoint, as well as the --
actually, the video, you saw on the video but you
couldn't hear the audio. You will see that all of the
eat-in patrons at Cuck-U Restaurant are served on
chi naware, plates, glasses. None of them are served
i n di sposabl es.

So, again, the appellee's contention that
the mpjority of clients or patrons comng to the
restaurant are served in disposables, as nmuch as he
could glean from wal ki ng past the restaurant every

five mnutes once a day, | suppose, is again a
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m srepresentation of fact and we hope that the Board
will look at the evidence here and understand that,
one, this is a restaurant.

CHAI RPERSON GRI FFI'S: You want to present
that as testinmony. |s that correct?

MS. BELLAMY:  Yes.

CHAI RPERSON GRIFFI'S: M. G bson i s going
to adopt what you're stating or is he goingtotell us
that that's the case in terns of --

MS. BELLAMY: Wll, as far as the
silverware, cups, tableware, that was represented
t hrough the video.

CHAI RPERSON GRI FFI'S:  Okay.

M5. BELLAMY: Would you |like to hear from
a few wi t nesses now?

CHAI RPERSON GRI FFI'S:  W're going to take
a couple quick questions first and then what are you
proposi ng that these witnesses will be addressi ng what
M. G bson wouldn't be able to?

MR G BSON:. Oh, | guess they could just
basically testify that fromeating-in thensel ves how
we oper at e.

CHAI RPERSON GRI FFI'S:  You can do that for
us though, can you not?

MR, G BSON: Yes, | can.
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CHAI RPERSON GRI FFI'S:  Ckay.

MR. G BSON: So | guess we don't need
them Okay. | brought a couple of nmy cooks and the
managers also to testify how we prepare our food.

CHAI RPERSON GRI FFI S: Don't they follow
the guidelines that you subnmitted in, the corporate
gui delines for food preparation?

MR. G BSON: Yes, sir, all day every day.

CHAI RPERSON GRI FFI'S:  Okay.

MS. BELLAMY: Also, Chairman Giffis,
there are a couple of other witnesses that are so on
point to the other elenments or the rul e beyond the 10
percent queuing that | would |ike to present today.

CHAlI RPERSON CRI FFI S: Al right. That
woul d be pertinent.

MS. BELLAMY: Ckay.

CHAI RPERSON GRI FFI'S:  Let nme just ask for
clarification then and a couple of other questions,
|"msure, will arise. You do have di sposabl e fl atware
and cups, correct?

MR. G BSON:  Yes.

CHAI RPERSON GRI FFI'S:  And that is for what
use?

MR G BSON: That is for our take-out

cust oners.
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CHAI RPERSON GRI FFI'S:  Ckay.

MR. G BSON: They have to --

CHAI RPERSON GRI FFI'S:  And t hat represents
-- the total nunber of take-out is |abeled as pickup
in your daily report. |Is that correct?

MR. G BSON. Exactly.

CHAI RPERSON GRI FFI'S: Okay. And the rest
of it is sone sort of ceramoc. It was in the
phot ogr aphs.

MR. G BSON:  Yes.

CHAI RPERSON GRI FFI'S: St acked pl ates and
the --

MR. G BSON: Pl ates, non-di sposabl e
pl ates, silverware, non-di sposabl e cups.

CHAI RPERSON GRI FFI'S:  Okay.

MR. G BSON: Forks and knives.

CHAI RPERSON GRI FFI'S: Okay. Ms. Mller?

VICE CHAIR MLLER | just want to nake
sure | understand correctly. Your eat-ins, do they
sit down at a table and get waited on or do they go
and order the food and then bring it back to their
t abl es?

MR. G BSON: They order their food, we sit
t hem dowmn. They have a nunber. W bring their food

to themat their table.
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VICE CHAIR M LLER:  Ch, okay.

MR G BSON: And we bus their tables. |If
they decide to take out, they still have a nunber.
They sit down in our queuing area and wait for their
food. W give them their food in disposable bags,
trays and they go on about their business with their
f ood.

VICE CHAIR M LLER So do sone people
order to take out and then change their mnd and sit
down and eat?

MR. G BSON. Yes, that has happened and
that is something we as -- and managenent, we enforce
and |l et them know no, you can't, you know, order in,
| rmean, take-out and then decide to sit down with your
bags and di sposabl e cups and stuff. And that was on
the pictures that M. Luna has and i s showi ng you all.
That is showing the pictures of people dining in,
eating. And it's an enforcenent thing for managenent
that we have to do and that we are doing.

VICE CHAIR M LLER: And |'m not sure |
under st ood exactly about the daily reports. 1 thought
that you m ght have said that you subnitted sonething
like that to the Zoning Admnistrator for
consi deration of your permt, but that couldn't have

happened because you hadn't oper at ed.
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MR. G BSON: No, we wasn't even open t hen.
No, | mean, we planned on opening it up as a sit-in
restaurant. Nobody can say what -- who -- how many
people is going to eat-in, how nany is going to take
out . Nobody knows. | don't know. You guys don't
know and neither do M. Luna and them Nobody can
predi ct the future.

VICE CHAIR M LLER: Ri ght . | was just
wondering if you used other franchises' reports to
show t hem t hat .

MR. G BSON: No.

VICE CHAIR M LLER:  Ckay.

MR. G BSON: No, this -- these are ny
reports fromny store.

VICE CHAIR M LLER. Okay. And then there
was a statement in the video that said a specia
exception is not viable. | was just wondering if you
could quickly address that even though that is not
determ native of our decision here.

MR G BSON: Yes, that is because our
understanding is a noratorium where people, they are
agai nst fast food on H Street. So in turnif | |ose
my Certificate of QOccupancy to operate as a
restaurant, there is no way | wll be allowed to

operate as a fast food.
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VICE CHAIR M LLER. Ch, | see.

MR. G BSON: Wiichinturn | eaves ne belly
up in mmy investnent.

VICE CHAIR M LLER. Ckay. Thank you.

MS. BELLAMY: And | would Iike to correct
that. There is not an official nmoratorium but it has
been publicly known, well-known, that our ANCis very
much agai nst new fast foods coming in on the corridor.
And, therefore, for himto give up his right of usage
as a restaurant, capitulate and state that he is a
fast food, would then subject himto an ANC that has
al ready publicly positioneditself agai nst fast foods.

It's not in his interest to go the special exception

rout e.
CHAI RPERSON GRI FFI'S:  Under st ood. Okay.
MR. G BSON:. And, furthernore, why should
| have to if I, you know, followed all the rules and
gui delines? | opened a restaurant. Why shoul d |

change to appease ANC or not even the whol e ANC?

CHAI RPERSON GRI FFI'S:  Right.

MR G BSON Just M. Luna and a few
ot hers.

CHAI RPERSON GRI FFI'S:  Right.

MR GBSON: It's not their investnent.

CHAI RPERSON GRI FFI'S: Right. But just to
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be cl ear, they are asserting a viol ation of our Zoning
Regul ati ons not an assertion of an ANC s position, and
their assertion covers the entire city. That's
exactly why we sit here, in order to either grant

relief or grant and uphol d appeal s.

MR. G BSON: | under st and.
MS. BELLAMY: But in all fairness,
Chairman Giffis, | would like to bring to your

attention, you're probably very well-aware that our
ANC has wholesale appealed all of the recent
applications for restaurants on H Street.

CHAI RPERSON GRI FFI'S:  Ri ght.

M5. BELLAMY: Not ot her parts of 6A or not
ot her parts of Ward 6, but H Street.

CHAI RPERSON GRI FFI S: Under st ood,
under st ood.

COWM SSI ONER M TTEN: | have a couple
guestions, M. Chairnan.

CHAI RPERSON GRI FFI' S: Yes.

COMM SSIONER M TTEN: | was trying to | ook
really carefully on the fl oor plans that you submtted
as Exhibit C, because it gives an extensive equi pment
schedule. | can't find a di shwasher on there.

M5. BELLAMY: Yes. W do have the receipt

for a major restaurant grade di shwasher. R ght now
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there is a separate area, and M. G bson can further
articulate that, for three sinks, but we do have on
order the di shwasher com ng in.

MR G BSON. And it --

COM SSI ONER M TTEN: Wl |, how have you
been washi ng the non-di sposabl e di shes?

MR. G BSON:  Through equi pnent schedul ed
nunber 17. That is a three conpartnment sink. Nunber
16 beside it is a garbage disposable. The three
conmpartnment sink you fill up with your dish washing
liquid and the second part you rinse. The third is a
sanitizing sink where you put your sanitizing in.
It's sanitizing water. And that's how we wash our
di shes. W have di shwashers.

COWMM SSI ONER M TTEN: Do you think that
maybe one of the reasons why your staff tends to use
the disposable stuff is because they don't want to
wash the di shes by hand?

MR G BSON: Well, they really don't have
much of a choice. It's their job and --

COM SSI ONER M TTEN:  But |' m sayi ng
t hat --

MR. d BSON: VWll, no, we only use the
di sposable for carry-out. It's not for in-store

consunpti on.
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COW SSI ONER M TTEN:  But we ki nd of know,

| mean, we do have sone anecdotal evidence and you
admtted it yourself that there are people using
di sposabl e utensils and, you know, cups.

MR G BSON:. Not for dine-in. | admtted
t o havi ng di sposabl e for our take-out, never for dine-
in, ma'am

COM SSIONER M TTEN: Ckay. |Is there a
protocol that the franchi se has regardi ng what you're
supposed to serve on? You gave us the protocols for
t he food preparation and all that stuff. Do they have
a protocol for what you' re supposed to serve the food
on?

MR. G BSON. No, we have a supplier who we
-- that we -- who we get our supplies fromthat they
r econmend.

COW SSI ONER M TTEN:  So - -

MR. G BSON: BRE Restaurant Equipnent is
our supplier.

COW SSI ONER M TTEN: So who nekes the
rul e about what you eat off of?

MR G BSON: \Who nakes the rul e?

COW SSI ONER M TTEN:  Yes. | nmean, why
couldn't --

MR. d BSON: It will be a corporate
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decision. | didn't see where | needed to have that
information. | nean, he is here. He can testify.

COM SSI ONER M TTEN:  No, |' maski ng you.
As a matter of the rules of the franchise, are you
required to serve dine-in custoners on non-di sposabl e
di shes?

MR. G BSON: No.

COW SSIONER M TTEN:  So that's a choice
t hat you rmake?

MR G BSON: No, no, for dine-inw areto
serve our custonmers with non-di sposable ware. That is
a corporate decision also.

COW SSIONER M TTEN: It is?

MR. G BSON:  Yes.

COWM SSI ONER M TTEN: Okay. So |I' maski ng
is that witten down sonewhere and can you give that
to us?

MR G BSON: | would have to | ook back

into our Qperation Manual. | didn't bring that

information with ne.

COW SSI ONER M TTEN: | would find that
interesting if that's a part of the franchise
requirenent.

MR. G BSON. Ckay.

COW SSI ONER M TTEN:  And then, also, is
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it apart, is there certain equipnent that is required
to be provided as part of --

MR. G BSON:  Yes.

COW SSI ONER M TTEN:  Ckay. And --

MR. G BSON: And that was part of what is
on this list, equipnent list, is all what comes down
fromcorporate that we have to have.

COM SSIONER M TTEN:  Okay. | guess |I'm
wonderi ng why there woul dn't be a di shwasher in there
automatically. You have been operating all this tinme
with no di shwasher.

MR. G BSON: Wl |, because, necessarily we
really don't have to have a di shwasher.

COM SSIONER M TTEN:  Well, then if you
give us the equipnent list, then we could see that
that was the case. So can you give us the corporate
equi pnent list that's required, not this draw ng, but
what corporate tells you you have to have?

MR. G BSON:  Yes.

COW SSI ONER M TTEN:  Ckay.

MR. G BSON: Yes, | can.

COWM SSI ONER M TTEN: Ckay. That woul d be
great. At the top of the plan it says "Floor plans
| ess than 10 percent of publicly accessible space.”

What is less than 10 percent of publicly accessible
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space?

V5. BELLAMY: On the floor plan view
t hough, if you start fromthe | eft side of the page at
t he bottomand you pass four sets of tables, and then
you wi Il see a queuing area marked by 8 foot and that
is about 8 by 8 feet, 64 square feet.

COWM SSI ONER M TTEN:  Are you the w t ness
in this case or are you a W tness?

MS. BELLAMY:  No.

COM SSI ONER M TTEN:  Okay. Then can we
have a witness testify to what that nmeans?

MR. G BSON: kay. This 8 by 8 is our
gueui ng space for our take-out custoners. W have
chairs right here and a partition separating that from
the dining room which we showed you guys in the
pi ctures.

COW SSI ONER M TTEN: Ckay. So you're
saying an 8 by 8 foot space, so 64 square feet, that
is what you're representing as your queuing area?

MR G BSON: Yes, ma'am

COW SSIONER M TTEN:  And then what are
you representing as the measurenment of the publicly
accessi bl e space?

MR. G BSON: The -- yes, the dining area,

the dining area that says 735 square feet plus the
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restrooms, which are 9.5 feet, one restroom and the
other one is 5 feet.

COM SSIONER M TTEN:  Well, just to help
you out, it's on the other page. It's on the second
page, seating area, 735, restroons, 120, restroom
hal | way, 85.

MR. G BSON: Thank you.

COMWM SSI ONER M TTEN: Ckay. Ckay.

MR. G BSON: Appreciate it.

COWM SSI ONER M TTEN: Ckay. Now, what are
you representing as the area for on-premn ses
consunpti on?

MR. G BSON: The total dining space.

COWM SSI ONER M TTEN: Ckay. | woul d just,
as we proceed, direct your attention to page 5 of BZA
Appeal No. 17214, the order in that case, where the
Board interpreted the I|anguage regarding the 10
percent cal culation that it nmust be nade including as
separate neasurenents both the queuing area and the
area for on-prem ses consunption

So what you just testified to is that you
neet the first test for a fast food restaurant.

V5. BELLAMY: I would like to question
just generally the debate. | have read the testinony

t horoughly, the BZA appeal for Blinpie's. On that
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prem se that on-site consunption would be included in
t he determ nati on of whether or not a restaurant is a
fast food restaurant, if you include on-site
consunption, then nost restaurants inthe city, if not
all restaurants inthecity, wouldinitially be deened
a fast food restaurant wuntil they would prove
ot herwi se that they don't -- that they have a certain
anount of pre-prepared food and a certain anmount of
t he, excuse ne, non-di sposabl e.

COW SSI ONER M TTEN: You're correct.
That's correct.

M5. BELLAMY: So there is a presunption
and based on the BZA' s Blinpie's ruling, a presunption
exists that all restaurants are fast food restaurants
until proven otherw se for disposabl e.

COWM SSIONER M TTEN:  That is incorrect.
The distinction that is being made is there is a three
-- as | seeit, there's three things that we're trying
to distinguish anong, carry-out, a restaurant and a
fast food restaurant.

So I'm happy to have you nmake an
addi ti onal submnission after you give it some further
consi deration, but what | heard -- and, you know, we
had an extensive discussion about this in the

Blinpie s case, but what | just heard the testinony to
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-- what | heard was that this establishnent neets the
first test. MNow, it still remains as to the second
test.

Those are all the questions that | have,
M. Chair.

MS. BELLAMY: Tell ne what restaurant in
the city doesn't neet the first test.

COW SSI ONER M TTEN:  That is not at issue
here.

MS. BELLAMY: |'m curious though.

UNI DENTI FI ED SPEAKER: He can speak.

MS. BELLAMY: Ckay.

CHAI RPERSON GRI FFI S: Ckay. Any ot her
guestions of this witness fromthe Board?

MS. BELLAMY: Ckay.

VICE CHAIR M LLER. Onh, | have a question
for M. G bson. Qops. M. G bson, can | ask you just
one question? | just want to confirm It sounds to
me |ike O uck-UChicken is a franchise and there are
many of them around the country, but they are not
necessarily the sanme in their operations. I s that
correct?

MR. G BSON: That's correct. They don't
offer -- the menu is not as extensive as ours.

VICE CHAIR M LLER.  Ckay.
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MR. G BSON: We have a lot of different

itens that the others do not serve or have. Through
corporate they are changi ng the way we're -- our setup
and the store doesn't even | ook |ike npst of the other
stores itself, the restaurant. |It's different from
nostly all of them Cluck-U is trying to go in a
different direction and they are using ne.

VICE CHAIR M LLER: Okay. But there mnust
be certain requirenents that you have to adhere to.

MR G BSON: Yes, ma'am

VICE CHAIR M LLER:  Ckay.

MR G BSON: Yes, ma'am

VI CE CHAIR M LLER  But the type of dishes
you use is not one of them | gather.

MR. G BSON: Well, they picked out the
di shes for ne.

VICE CHAIR M LLER: Onh, okay. Thank you.

MR G BSON. They told nme these are the
di shes we need, corporate. It's not -- wasn't ny
deci si on.

CHAI RPERSON CRI FFI S: That is what M.
Mtten was asking you.

COW SSI ONER M TTEN:  Yes.

MR. G BSON: Yes, corporate picked out the

di shes for ne. They have a | ayout of everything from
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equi pnent - -

CHAI RPERSON GRI FFI'S:  Okay.

MR GBSON. -- to suppliers.

CHAI RPERSON GRI FFI'S:  Great.

MR. G BSON:. To dishware and everythi ng.

CHAI RPERSON GRI FFI S: And that's what
you're going to be putting into the record. Do you
under stand that?

MR. G BSON:  Yes.

CHAI RPERSON GRI FFI'S:  Okay.

VICE CHAIR MLLER: It just sounds to ne
i ke nmaybe sonme other establishnents, for instance
t hose on coll ege canpuses or sonething, nmay be nore
fast food oriented and there is like yours m ght be
nore restaurant oriented. |s that correct?

MR. G BSON:. That very well nay be true,
ma' am

VICE CHAIR M LLER: | nean, you have that
flexibility in your agreenent?

MR. G BSON:  Yes.

VICE CHAIR M LLER. Ckay. Thank you.

MR. G BSON: That's why they are noving in
anot her direction.

MS. BELLAMY: MadamM Il er, we do have the

vi ce president of the C uck-U Corporation here who can
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speak to that point directly, the fact that M.
G bson's restaurant is a nodel restaurant for the
Cl uck- U Cor porati on.

VICE CHAIR MLLER  That's not ny call,
but | just want to foll ow up.

MR G BSON: | nmean, he's heretotestify.

VICE CHAIR M LLER: No, | nmean, that's the
Chairman's call, but | just want to ask you also.
You're saying that they are noving in another
direction and you're one of their nodels for that.
And when did that start?

MR G BSON: That started with ne.

VICE CHAIR M LLER Wth you?

MR. G BSON:  Yes.

VICE CHAIR M LLER.  Ckay.

CHAI RPERSON GRI FFI S: Yes, absolutely.
W're going to hear all the w tnesses. W'l take
Board questions and then we'll do the cross and then
| think we can conclude for this evening unless you
had ot her w tnesses. But let's nove ahead to the
ot her, to corporate, unless there's other questions of
this witness fromthe Board. Very well. Let's nove
ahead.

MS. BELLAMY: Ckay. M. Sinon Haddad.

MR.  HADDAD: Hel | o. My nane is Sinon
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Haddad. |"'m the vice president of the conpany, of
Cluck-U Corp. Wiat was the question?

CHAI RPERSON @RI FFI S: | don't know.
You' re not my wtness.

V5. BELLAMY: M. Haddad, would you go
ahead and read your letter?

MR HADDAD: Yes. | would like to read
the statenent that | provided to M. Nero, which |
don't believe is here, and this is in support of the
use and occupancy that was issued on H Street.

First, Cuck-U Chicken offers agreat nmenu
of unique, great tasting, premum and everyday
selections that offer a healthy alternative of the
usual fast food fare. Now, | understand. | want to
put a quote here, because one of the statenent that
the ANC had nentioned is that Cuck-U Chicken is a
fast food alternative and that's what it is, a fast
food alternative not necessarily a fast food.

And | think Ms. MIler had nentioned if
all the restaurants are the sane. They are not. It
depends on t he geographical area we're in, the type of
denographic we're in. W alter the -- that's the
flexibility of duck-U Chicken and we have been in
nunmerous parts of the country stretching from New

Jersey all the way t hrough Chio and, quite frankly, we
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have never been challenged that this is not a
restaurant. |, quite frankly, don't understand the
differences. |'mlearning today --

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. HADDAD: -- about the queui ng and non-
gueui ng.

CHAI RPERSON GRI FFIS: O course, | don't
understand Del aware's zoning | aws either.

MR. HADDAD: Right.

CHAI RPERSON GRIFFIS: But we're here in
the District.

MR. HADDAD: But one nore observation. |
understand, M. Chairman, that you're an architect.
|"ma civil engineer also by profession and | have --
was part of the initial drawi ng of these draw ngs and
when | was -- when | saw the draw ngs that the ANC had
referred to, | was kind of perplexed, because | was
never involved in that kind of draw ng.

So |I'm surprised whether soneone has
subnmitted sone other alternate other draw ngs. It
seens to nme that, obviously, they don't have the right
address. So it could be they al so submtted t he wong
drawings for the facility.

But also in his observation, and this is

nme observing as a witness to this case, he had

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

247

mentioned that on July 23 the statement -- the U and
O was issued and on July -- sorry, July 27, this is
when the U and Owas i ssued. And he nentioned that on
July 23 --

CHAI RPERSON GRI FFI'S:  C of O

MR HADDAD: -- he had submtted sone
docunentation to the Board of Zoning to help them
assist themto determ ne whether this is a fast food
restaurant or not. So the issue of queuing was never
into play at that nonent because he didn't know the
| ayout. He didn't know the design.

So the only basis he based his argunent
was strictly is onthat letter that he printed off the
Internet, which it's true probably it was in there,
but this is an old statenent because the fact is we
don't have that. | nean, | have -- | can pull |ot of
statenent off the Internet from Googl e and what ever.

CHAI RPERSON GRI FFI'S:  That's good.

MR. HADDAD: The basis of his argunent was
strictly on the fact that this is a fast food
restaurant. He called it a fast food alternative.
And | amproud to say this is a fast food alternati ve,
but not necessarily a fast food restaurant. It can be
a fast food restaurant and, in fact, in College Park

it is a fast food restaurant because the clients we
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have in College Park, they are not sit-down clients.

But one of the statements in nmy -- we
pride ourself about the fact that we are a community
restaurant. W go to the community and one of the
things H Street had provided us is the freshness of
the product. 1In none of the units that we had prior
to H Street the product, the nmenu itens such as the
side items, coleslaw and nash potato, were never
actually fresh. Right now we make them fresh

It is HStreet who actually brought in the
collard green. | don't have it on the nenu. Mbst of
the units we have in the country, they are not really
ethnically inclined. So collard green was never an
option. W have green spinach in a lot of the units
and we nmake that fresh. So Bernard did conme up with
the recipe for collard green and we saw that this is
t he trend.

One of the mpjor trends we're trying to
pursue at C uck-U Chicken is distinguish ourselves
from the fast food restaurants, the KFC and the
Popeye's, and that one signature that we have is
everything we serve is fresh. Typical exanples, you
tell nme, well, on H Street you could find fresh
mushroom or fresh liver or fresh gizzard or fresh --

you know, and the list can go on.
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So thereis atrend and it's true that it
started on H Street, but this is also corporate
program And we saw that alternative and this is one
of the assets that we can distinguish ourselves from
the conpetition. In ny letter also, | don't want to
read the letter, but | want to try to sunmarize this.

CHAI RPERSON GRI FFI'S:  Good.

MR, HADDAD: If we were a fast food
restaurant, | wll give you one typical personal
scenario about H Street. Wen Bernard cane to ne and
he said there is a location on H Street, | said what
t he heck you're doing? |Is this where you want to be?

Because | was taken back by the activities going on on

H Street. | said you nust be brave to be in that
comunity.

He said, Sinon, | grew up in this
comunity. | know the community. | know everybody
around here. | said, fine, thisis a plus. This is

exactly what we need, franchises who can cater and

support the community they are in. | don't want to be
in an establishnment where | just serve like a
McDonal d' s. No, no, we are a community oriented

operation. This is what we stand about. This is what
Cl uck- U- Chi cken i s about.

Ms. Mtten had nentioned that if we have
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a prototype for a sit-down restaurant. Quite frankly,
| have been in the food business since 16 years. |
quit my civil engineering job and | becane part of
this establishnment. |l was a driver at this
establishment and I saw the opportunity.

In food business there is nothing called
fixed. It's an evolving business. You |learn every
day. You adapt every day to what the market needs or
what t he circunmstances need. Wen | was presented t he
opportunity on H Street, we knew there is an issue
with the possible -- the zoning considering it a
restaurant or not.

And | said to Bernard, before you sign any
franchi se, before you sign the franchi se agreenent or
the | ease agreenent with the I andlord, | think m ster,
| forget his nane, said to hi mdouble check with the
zoni ng and we nade a condition with the |andlord that
no |l ease will be signed unless we have a clear green
light from the zoning that it's going to be a
restaurant.

| would not have told him to invest
$300,000 to go in and then assume, oh, it's not a
restaurant because sonme technical issues here and
there. | ama sensitive person and | think you, the

Board, you got to be sensitive. | know there are
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| aws, but they have to be, you know, not subjective,
obj ective in your decision.

So, anyway, the decision was no, it's
going to be a restaurant. W went. W were worKking
with good faith. Wen the city tells ne that you have
to have a dishwasher, guess what, | wll put a
di shwasher.

As a corporate program we adapt to what
the city -- every jurisdiction has different rulings
and your jurisdictionis definitely different. So if
this is what is required, that's what's required. M
st ance about this whole issue, and I' mnot agai nst any
deci sion you guys nmke, whatever it takes, we wll
conply and we have been conpl yi ng si nce t he begi nni ng.

There is no -- there is no nalignant or
ill feeling about it. W have been conplying fromday
one. But to base the assessnent fromthe ANC on July
23" handing statement, based on his statement -- |
nmean, |'mnot a | awer, but saying that, oh, it's not
a restaurant because of the queuing, that's after the
fact. The only fact is he based it on a report that
he pulled off the Internet, which I'm proud to say
yes, we are an alternative to fast food restaurant and
we will always be an alternative.

Now, if there are queuing issues, |I'ma
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civil engineer. | have built 10 restaurants in
Col | ege Park personally, drawn them submtted to the
county. | have never in ny profession, and you as an
architect possibly would know, we don't get involved
i n percentages of queuing and non-queuing. The fact
that he is a civil engineer doesn't tell ne anything.
This is not a civil engineer profession to say the
gueuing is 10 percent, 9 percent. This is not it.

| f you want to be fair and honest, thisis
the Zoning Departnent, the people at the Zoning

Depart ment who wi || determ ne what i s the percentages.

So to say, well, no, it is based on civil engineer, it
doesn't cross ne. It doesn't cross you as an
architect. It doesn't cross ne as a civil engineer

and | don't want the Board to be taken by the fact
that, oh, it's a statenent of a civil engineer.
That's nonsense, with due respect to all the people
who presented it.

But | don't want to take too much -- |
haven't had breakfast since this norning, so |I'm a
little bit jittery. But the fact is | have been faced
-- we have plans to grow in D.C. W have seen the
problenms that D.C. have and we fight them And we
know the problens that we face on the streets and |

really commend people |like Bernard who are willing to
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make a change.

You know, before | cane in here | went on

H Street and | drove on that corridor. | wanted to
see if there is a restaurant. Let nme state another
point, a challenge point to the ANC. If you want to

have a restaurant on H Street, basic conmon sense
zoni ng and not zoning, the other one, yes, the zoning
and the park and planning. Aren't you have to provide
some parking facilities? Were can you park on H
Street that you're going to use it as a restaurant?

Let's use that common sense. The fact is
there is an agenda. | don't know what is the agenda,
racial, non-racial or bias. | don't care what it is.
The fact is if you have to provide a restaurant --
because | have faced that issue.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. HADDAD: You have to provide parking
facilities.

CHAI RPERSON GRI FFI'S:  Let's nove off this
alittle bit, because | actually want to address that
point while it's fresh. And | know a lot -- the ANC
has brought an appeal. It doesn't nmatter who you are.
When you bring an appeal to us, it's passionate. It's
angry. There are two sides. W always split kind of

like a wedding. W sit themon each side. There is
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no difference in every appeal and this Board is very
patient in going through all of these.

MR. HADDAD: | appreciate that.

CHAI RPERSON CRI FFI'S:  However, we're al so
very focused on exactly what is presented before us.
But | want to address this issue that you just brought
up about some agenda. And let nme tell you what is
bei ng appeal ed here i s the Zoni ng Regul ati ons and t he
definition was witten in 1958. So if the agenda is
that old, so be it, but it wasn't the folks that are
sitting in this room | would assert.

| don't disagree with you that there is a
reason. There is a need for us to revisit an awf ul
ot of these definitions. You have said this, the
stat enent today, that the food business is constantly
changing. Well, a lot of businesses are constantly
changing. W call things differently than we di d back
in the '50s or the "40 or, frankly, the '20s when a

ot of this was adopted into what we then took in in

1958.

W have a Zoni ng Commi ssi oner that al ways
sits with wus on every case. They wite the
regul ati ons. They are well-aware of the need and

requirenent for this. W're in the process of doing

it. It doesn't help us today. | understand.
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MR. HADDAD: Right.

CHAlI RPERSON CRI FFI S: But | don't want
anyone to be here thinking that there is sone agenda
that is being decided here or sonehow we know what's
going on or don't know what's going on. Frankly, we
got a boring job to look at this definition to see --

MR HADDAD. | agree.

CHAI RPERSON GRI FFI'S:  -- did this work or
did it not work and we nove on from there. But go
ahead with the rest.

MR.  HADDAD: No, | agree wth vyour
assessnment and your statenent here, but I'mtelling
you as a witness, as a citizen, what | see.

CHAI RPERSON GRI FFI'S:  Sure.

MR HADDAD: | don't read between the
l'ines. | see it the way it is. And this is what
we're about and this is why -- that's why |I' mspeaki ng
wi th enotion or enotionally, because that is howl see
it.

CHAI RPERSON GRI FFI'S: | ndeed.

MR. HADDAD: And, again, | want to work
wi t h what ever deci sion you guys make and we have been
working with Bernard to really enforce. He nentioned
something that he wants to enforce, the sit-down

situation. There is a culture and | think in one of
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the hearings or | don't know whether this hearing or
probably this hearing, you nentioned there is a
cul ture change or probably the previous hearing.

You pi cked on the word culture. There is
a culture in D.C and probably on H Street in
particular. The culture of the customers, unlike M.
Luna who comes in, who wants to sit down, the culture
is people want to come and grab the food because they
are not accustonmed to that change. This is a fact.

| see it inalot of the restaurants. W
have units in Baltinore. | have units in downtown
Trenton, New Jersey and | see the sane cul ture because
t hey do not have the opportunity. It wasn't provided.
There is a culture change and with Bernard we have
been trying to enforce that change.

And part of it is educate the staff to
really ask the question for here or to go and if they
say for here, we hand themthis ticket or that placard
t hat says the nunber, but you cannot force sonmeone to
sit down. We are educating themas we go al ong and we
tell them please, sit down, we'll bring the food.
This is a culture and I' mnot going to be able to tel
you, yes, we're going to change it overnight. No,
it's changing.

It's changi ng and you nenti oned sonet hi ng
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about the report, whether this is in July, you
nmenti oned to himhave you seen a change? Yes, there
has been a trenendous change since we opened to now,
t remendous.

CHAI RPERSON CRI FFI S: And what is the
change?

MR. HADDAD: The change i s that people are
sitting down. They are actually understanding that
when you hand the ticket, you go sit down and we bring
you the food. That is a changing process and | hate
to di sappoint M. Luna, but this is what's happening.
And | see it, | frequently visit the unit and |I see
t hat .

CHAI RPERSON GRI FFI'S:  Right.

MR HADDAD: You know, these are the
things that | -- and as far as the fast food
definition, a fast food definition, you know, in
contradiction to what the statenent that is pulled off
the Internet, high volunme. | don't really belittle
anyone here. You guys are intelligent and you know
what high vol une neans. A $21,000 is not a high
vol une.

H Street is one of our weakest wunits
because we haven't been able to get the support that

we need. Bernard since the |l ast three nonths coul dn't
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focus on his business. | have raised his royalties
for the last three nonths feeling with him because
know his head is not init. He has got to fight the
comunity, community, a Board, well, not the whole
community. He has got to fight for his survival.

These are the things that | see, but we're
maki ng changes. But if you had rel ease his hands and
tell him no, go ahead, show us what you could do, we
can really prove that d uck-U Chicken is a conmunity
store. It is not a threat to anyone, not to the
comunity behind himor next to him around him

W have been one of the cl eanest units and
the judge of that, ny wife who has never been there.
For the first time | took her |ast week. She said,
Simon, | cannot believe this is a O uck-U Chicken. |
said this is the change and I do wel conme you to go and
really support us --

CHAI RPERSON  CRI FFI S: She's a big
supporter, huh?

MR. HADDAD: -- by going and w tnessing
t hat .

CHAI RPERSON GRI FFI'S:  Great.

MS. BELLAMY: Thank you very much

CHAlI RPERSON GRI FFI S: No, | appreciate

that. Thank you very rmuch.
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MS. BELLAMY: Okay. | would like to nove

on to M. JimMWers. Thank you, Sinon.

MR MYERS: M nanme is JimMWers. | live
at 1418 C Street, SSE. |I'ma witer and journalist.
|"'m not going to take up rmuch of your tine. [ m

getting tired of the fast food fight nyself.
| have gone to Cduck-U on severa
occasions, part of a story that | decided to do. |

wite an opinion colum in the Hll Rag, a |oca

newspaper. | visited there. | went inthere. Oh, ny
goodness, | noticed the plastic glass, the ceranic
plate, the nmetal fork. | noticed that there were

people sitting there, including a lot of young people
sitting around behaving actually rather well. So |
found that the whol e experience was actually rather
sal utary.

Wy did | notice all these things? Well,
|"m the guy or one of them who took -- who went to
District Court |ast year and asked that the court
cl ose down what we called a fast food joint at 259 --

ANNOUNCEMENT: Attention. This is the
bui | di ng manager. Disregard all fire drills for the
next three hours. W are doing a test.

CHAI RPERSON GRI FFI'S: Nice. This is what

after hours is at the BZA.
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MR. MYERS: |'mthe guy with ny nei ghbors

who went to District Court and brought this very sane
issue, the fast food regulations, the question of
whet her DCRA had i nproperly given a C of Oand we went
in there because we were in a desperate circunstance
i nvol ving a situation where there had been homni ci des,
where there was drug dealing, where there were all
ki nds of awful situations.

And | can enunerate this, | have
enuner at ed themi n publications el sewhere, and that is
why we went to court, because we couldn't get any
relief anywhere el se.

CHAI RPERSON GRI FFI S: So you're talking
about the zoning definition.

MR MYERS: So when | went to Cuck-U, |
wal ked in there and | said, nmy God, this is a nice
pl ace. This is what Hem ngway would have called a
clean, well-lighted place. There were good people in
t here.

CHAI RPERSON GRI FFI'S:  That's --

MR. MYERS: The G bsons were interacting
with the clientele. So | would verify all the things
that the corporate people are saying. Yes, | think
that they, acting in good faith, have net the standard

of being a restaurant according to the definitions
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applying to C 2-A And the reason | say that is
because | spent a lot of tine poring over that stuff
in regards to a case that we brought.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch

V5. BELLAMY: Thank you very nuch, M.
Myers. And, also, | want to thank the Board extrenely
for indul ging us and all owi ng us to present these | ast
feww tnesses. | thank you and al so to the w tnesses.
Let's see. | would like to bring up M. Anwar Sal eem

MR. SALEEM Good eveni ng. My nanme is
Anwar Sal eem | grew up a few blocks from the H
Street corridor, opened and own a busi ness there, have
trai ned enpl oyees to go i nto busi ness for thensel ves.
| have chaired the Merchants Association on H Street,
Main Street and led the fight to fund a strategic
devel opnent plan for the H Street corridor at a tine
when many had gi ven up hope.

First and forenost, | would Iike to thank
t he owner of C uck-U Chicken, a young nan who grew up
i n the nei ghborhood, who had the heart and wi sdomto
set up and offer an econonic incentive to a corridor
desperately struggling to claima new identity.

This young man cane to H Street with a

vision and creativity, one that would totally renovate
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a | ong-standi ng vacant building and transformit into
an econom ¢ catal yst that now enpl oys nmany nei ghbors
who are now able to receive entry level work
experience and further create a tax base that is so
desperat el y needed.

This creative young man took a business
nodel and was able to transformit to fit the current
rul es of DCRA and provide a need to the conmunity by
offering affordable sit-in dining to those who
ot herwi se woul d not be able to afford the experience.
This nmodel was no different than a Boston Market or
Urban Pan. This business mght not fit the desires of
some of the leaders that are noving into the
nei ghbor hood, but it does serve as a new nei ghbor hood
bistro for those who have |ighter pockets or have a
taste for a |ighter southern cuisine.

Just because he changed his nodel to fit
t he rul es does not nean the bar shoul d be noved hi gher
to disqualify himfor operating or to send hi mthrough
unnecessary | oops to do business.

W have observed that 80 percent of the
food is nade to order with many eating from washabl e
di shwar e. Many residents and enpl oyees of various
busi nesses along the corridor, including enployees

from DPW WMPD, the Departnent of Enpl oynent Services
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have joined the restaurant -- have enjoyed the
restaurant experienced.

The out si de appearance of the building is
much cl eaner than it has ever been and it has restored
a sense of pride to many. W feel that this
busi nessman has conplied with the present rules,
regul ations to operate a restaurant at this | ocation.
He should not have to go through special exception
process when he qualifies under the present rules.

Wth this application, the perception is
that nmany businesses and residents feel that
busi nesses al ong the corridor are being harassed and
di scour aged. | am out here daily visiting other
| ocations, naking phone calls and neeting with many
peopl e to encourage themto |ocate on the corridor.
Sone are concerned about this issue and have been
di scouraged while others wait to see what is going to
happen.

Inreality, we have attracted over 44 new
busi nesses to the corridor within the | ast few years
and that has not been an easy process in itself. H
Street is going through a painful transformation. |
woul d rather have this fight today than to deal with
what H Street was five years ago with bl ocks of vacant

bui | di ngs with no hope of change. The pains of growth
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are real.

This is a class issue of the haves versus
t hose who don't have as much, but during this growth
period we are beginning to see the increnental
progress and this is the begi nning of positive change.
Let the comunity through patronage of the busi nesses
dictate if a business is going to survive, not
redefining the present rules to send the business
t hrough additional financial hardship at the 11'"
hour .

| strongly encourage the Board to deny
this request, force this business to go through
anot her undue process. Allow himto practice. Allow
himnow to practice his eligible rights, one of life,
liberty and the pursuit of happiness under the
Constitution of these United States. Thank you.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much, M. Sal eem

V5. BELLAMY: Thank you very nuch, M.
Sal eem

CHAI RPERSON GRI FFI'S:  Appreci ate that and
it's a big picture that you painted with sonme good
specifics that are germane to the appeal here. And,
believe ne, | would hope that businesses and the

devel opnent communi ty have some assurance and rel i ance
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on our process as it being fair and judicial and don't
disregard the District as a place for investnent,
whether it be small businesses or any type of
franchi se, because they do know that they wll have,
as you have today, your tinme to address the issues.

M5. BELLAMY: Thank you very much,
Chairman Giffis.

CHAI RPERSON Rl FFI S: Let me al so say,
sorry to interrupt you, | notice some of your
wi t nesses are wal king out of the room They shoul d
not | eave.

MS. BELLAMY: Okay.

CHAI RPERSON CGRI FFI'S: Because they wil | be
cross exam ned before the end of the day.

MS. BELLAMY: Al right.

CHAI RPERSON GRI FFI'S:  So don't | ose track
of them

MS. BELLAMY: All right.

CHAI RPERSON GRI FFI'S:  They are wel conme to
go and take a rest, but --

V5. BELLAMY: kay. | just wanted to
bring your attention to Exhibit A, petitions of
comunity support. You will see nore than 1,200
signatures from patrons of the restaurant who

definitely want to see it stay as a restaurant.
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CHAI RPERSON GRI FFI'S:  Ri ght.

MS. BELLAMY: Now, noving on, | would like
to go ahead and invite M. Marc Borbely.

MR. BORBELY: Thank you. Good evening,
M. Chairman and di stingui shed Menbers of the Board.
My name is Marc Borbely and I am an ANC Conmi ssi oner
for 6A-06 and | believe that you have as part of the
record a letter that was submitted by four of the
ei ght ANC Conmi ssioners in this area, ANC 6A

W do want to note for the record that
this is being submtted as we are submtting as
i ndi vi dual Commi ssi oners. This is not the ANC s
of ficial position, which was to file this appeal. So
| want to make that clear.

In the letter, however, and these four
Comm ssioners, | and three ot hers who have signed this
today and one of ny colleagues is also here today,
Comm ssi oner Marshall, we are asking you to deny this
appeal for five reasons and then | would Iike to speak
specifically. And | wish Ms. Mtten -- | don't know
if she's comng back. Ch, here she is. But we
believe that this is the kind of place that we want on
H Street and, therefore, we're nmaking this argunent.

There are too few dine-in places on H

Street. This is a clean, inviting place that enpl oys
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young people. There are lots of vacant buildings in
the area, so we would like to make it easier for
busi nesses to cone. VW want to preserve econonic
diversity of the types of businesses, and we believe
that part of the notivation behind this appeal was
frustration, valid frustration with DCRA, but don't
feel that this appeal was the right solution.

The very narrow argunent that | would |ike
to nake and urge the Board to consider is to
reconsi der what t he Board deci ded, howit was going to
interpret its 10 percent rule as a result of the
Blinpie' s case a year and a half or so ago.

And this is going to be an inportant issue
whether or not -- no natter which plans are --
diagranms are going to end up being used because we
feel pretty strongly that it was an incorrect
determ nation to include on-site consunption within
the 10 percent rule, and we feel that this was dicta.
It wasn't determinative inthe Blinpie s case, so that
it was not binding on DCRA and we encour age t he Board
in this case to revisit that and cone up with a
di fferent answer.

There are two reasons why we believe that
the 10 percent rule should not include on-site

consunption. In other words that when you' re figuring
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out the anount of space that you're |ooking at that
you're trying to limt, that you should only be
limting the queuing space and not the on-site
consunpti on space.

Two reasons being that these are criteria
that will make you nore likely to be a fast food pl ace
and havi ng on-site consunption, the intent behi nd t hat
regul ation just could not have been to say that the
nore seating you have, that the nore likely you're
going to be a fast food pl ace.

Anot her way to | ook at that same issue is
that establishnents that are on the cusp, that are
either restaurants or fast food, that if they have too
much seating or even just one table nore, that can
push them over the edge from being a restaurant into
a fast food, whereas it should be the other way, or,
conversely, if you have a fast food restaurant, al
they have to do to becone a restaurant is take away
some of the seating, sone of the on-site consunption
space, have nore sonething else and then you're
becomi ng a restaurant. So it's going the wong way.
So we feel pretty strongly that it just doesn't make
sense, respectfully.

Secondly, as was nentioned before, this

interpretation, as far as we can tell, woul d nean t hat
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pretty nmuch any establishnment woul d neet that criteria
making it, essentially, a superfluous criteria that
any establishnent, if you count the queui ng space pl us
the on-site consunption space, there is going to be
nore than 10 percent of that space, of the publicly
accessi bl e space, used for either queuing or on-site
consunpti on.

And one of the basic rules of statutory
interpretation would be that if you have got a
criteria that is superfluous, you can't interpret it
that way. So, again, we would urge you to look at it
t he ot her way.

I n conclusion, we think there is a lot of
gray area, a lot of -- and we understand, but to the
extent that there is, we encourage you to use your
di scretion and for policy reasons find that this C of
O was granted appropriately.

CHAI RPERSON GRI FFI S: Excel l ent.  Thank
you very nuch and | think you have hit on exactly what
we'll need to look at, and | know the Board w |
refresh its Blinpie' s decision and order as it was
issued. But let nme ask you directly a question.

You have i ndicated it woul d be superfl uous
to look at the calculation as it was deterni ned by t he

Board in that previous order. It may be dicta and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

270

that's fine, but the definition doesn't then put al
restaurants into fast food category, does it?

MR. BORBELY: Not inmediately, but it

would -- we believe that it woul d because of the ot her
two criteria, definitely, but it would -- all
establishments that | can think of would nmeet that

criteria and what would remain then was that all you
woul d need i s any establishment that provides -- that
uses primrily di sposabl e t abl ewar e woul d
automatically be a fast food place. And if that's
what they wanted to say, they would have said that.

MS. BELLAMY: I think, M. Giffis, it
creates a presunption of fast food.

CHAI RPERSON GRI FFI'S:  Ri ght.

MS. BELLAMY: Until proven otherw se.

CHAI RPERSON GRI FFI S: Ri ght . It's an
interesting point. | know we struggled | ong and hard
with it in the last and | know we'll do it again.

Ckay.

M5. BELLAMY: One of the continuing
guestions or concerns is that we understand that the
code nay need to be articulated a little further and
perhaps using this case, M. Gbson's restaurant, to
| egislate is probably not the best use of our code or

our tine. | would like to conti nue on.
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CHAI RPERSON GRIFFI'S: We'll try not to do

it then. Ckay.

MS. BELLAMY: | would |like to go ahead and
ask M. difton Hunphries to conme to the table,
pl ease.

CHAI RPERSON Rl FFI S: How many nore
Wi tnesses are you going to call?

M5. BELLAMY: One nore.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR HUMPHRIES: difton Hunphries. | am
t he current owner of the HStreet Martini Lounge, 1236
H N E.

MS. BELLAMWY: |f you could, please, share
with us your experience wth Cuck-U Chicken
Restaurant as a restaurant, primarily dine-in

operating for on-site consunption.

MR. HUWHRI ES: Okay. | have been to the
restaurant several tines. | have net the owner,
Bernard, and actually | was totally surprised. | have

been to one O uck-U Chicken, it was in College Park,
and realized the type of food that he was offering on
H Street. And, actually, it's the best ribs in the
city, believe it or not. |'mnot just saying that.
They really are good.

And | have told so many friends of mneto
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patroni ze the place, because it's an excellent sit-in
pl ace. | have eaten there and | own a restaurant, a
martini | ounge, which is down right one bl ock away, |
can't hear nyself, one block away and | have left ny
establ i shment and gone there and eaten several tines
and so have ny custoners.

CHAI RPERSON GRI FFI'S:  Thanks.

MS. BELLAMY: Ckay. Thank you very nuch.
M. G bson --

CHAI RPERSON GRIFFI'S: It looks |ike they
are finishing the wiring, actually.

MR. HUWMPHRI ES:  Yes.

CHAI RPERSON GRI FFI S: So we're going to
get this done.

MR HUWMPHRI ES: Yes, | couldn't hear
nmysel f.

CHAI RPERSON GRIFFI'S: Ms. Mtten i s going
to go get it cut off in a nonent.

MR HUWHRIES: Yes, | think if --

CHAI RPERSON GRIFFI'S: Let ne ask you in
terms of your experience.

MR, HUMPHRI ES:  Sure.

CHAI RPERSON GRI FFI'S: When you went in,
you went and sat down and had a neal. Is that what

you' re sayi ng?
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MR. HUMPHRI ES:  Yes.

CHAI RPERSON GRI FFI S: Ckay. Anyt hi ng
el se?

M5. BELLAMY: No nore questions.

MR. HUWMPHRI ES: Ckay.

MS. BELLAMY: Thank you very nuch for your
time. One last witness, Ms. Betty Ayele, who is a
fell ow restauranteur on the corridor.

CHAI RPERSON GRI FFI'S:  Hi .

MS. AYELE: Good eveni ng.

MS. BELLAMY: COkay. Ms. Ayele, could you,
pl ease, share with the Board your experience wth
Cl uck- U- Chi cken as operating prinmarily as a restaurant

for primarily on-site consunption?

MS. AYELE: In my opinion it is a
restaurant. | went in. | sat down and | was waited
on. The food is great. | w tnessed other people who

came in and sat down and t he waitress brought our food
out .

As a restaurant owner on H Street,
sonmetimes you really can't force people to eat in. As
t he ot her gentl eman testified, you have a culture. It
coul d be because of the parking also. At ny place
people will just cone and get their food and go. They

are al ways | ooking out while we're preparing the food
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to see if they are getting a parking ticket or not.
| can't make them sit down and eat.

Wien | went to Cuck-Uit took themawhile
to bring nmy food because -- and | asked why. He said
they are preparing the food unli ke Popeye's which is
one or two blocks up. You can see the chicken w ngs
and all the other food already sitting there prepared.
Cluck-Uis not like that, so | had to wait to get ny
food. So, clearly, tone it is arestaurant. That's
all | have to say.

MS. BELLAMY: Ckay. Thank you very nuch,

Ms. Ayel e.

MS. AYELE: Thank you.

M5. BELLAMY: Ckay. | would like to go
ahead and sunmarize. |s that okay?

CHAI RPERSON GRI FFI'S:  Excel | ent.

M5. BELLAMY: O do you want to go ahead
for cross?

CHAI RPERSON @RI FFI S: Wy don't we do
cross first?

MS. BELLAMY: Ckay.

CHAI RPERSON @RI FFI S: W have got 10
m nut es of peace and quiet and then that drilling is
going to start again. W're going to continue. M

anticipation is we'll get through cross and sone
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closings and then we'll conclude for this evening.

Who do you want to call first for cross?

MR. LUNA: | would actually like to cal
Ms. -- cross examne Ms. Betty Daniel first, Daniel

M5. BELLAMY: Ayel e?

MR LUNA: [|['msorry?

M5. BELLAMY: Ayel e?

MR,  LUNA: Ayel e. I"'m sorry, | didn't
understand her | ast nane. Yes. M. Ayele?

MS. AYELE: Um hum

MR,  LUNA: So you testified that a
waitress waited on you when you visited the
restaurant ?

MS. AYELE: Um hum

MR LUNA: Is that correct? And a
wai tress al so waited on other people?

M5. AYELE: Yes.

MR LUNA: In the restaurant? And how
many wai t resses were worki ng the day that you visited?

M5. AYELE: | didn't go there to count and
see how nany waitresses were there. | was just
concerned about getting nmy food. | don't know.

MR. LUNA: Ckay. Were were the -- could
you descri be your experience when you visited the --

you know, you wal ked in and then what happened?
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MS. AYELE: I walked in, | ordered ny

food, | sat down.

MR. LUNA: Where did you order your food?
Sorry?

MS. AYELE: Up in front.

MR LUNA: At the service counter?

MS. AYELE: Um hum

MR. LUNA: Ckay. And so after you went to
t he service counter, you ordered your food.

MS. AYELE: Um hum

MR LUNA: And conti nue.

MS. AYELE: | went and sat down and they
brought ny food out for ne.

MR. LUNA: Ckay. And when you descri bed
that the waitress waited on others, did you nean that
t hose people also went to the service counter?

MS. AYELE: | saw other people sitting
down and their food was brought out to them

MR. LUNA: Ckay.

MS. AYELE: Which they don't give you t hat
ki nd of service in Popeye's.

MR, LUNA: Sure.

MS. AYELE: O KFC, MDonal d's, no other
pl aces.

CHAI RPERSON GRI FFI'S:  Ckay.
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MR. LUNA: Okay. Could you tell though

whet her the people ordered before they sat down or
after they sat down?

MS. AYELE: What | observed was the food
bei ng brought out to them

MR. LUNA: Ckay.

MS. AYELE: And that caught my attention
because that's just not what you get at other pl aces.

MR, LUNA: Sur e. But at least in your
case they waited for you. You had to order your food
at the service counter?

MS. AYELE: For ne, that's what | did.

MR. LUNA: Ckay.

MS. AYELE: But ny food was brought out to
nme. Wiat the others did, | wasn't watching that part.

MR LUNA: That's fine.

M5. AYELE: | was just inpressed by the
personality of the waitress. She was very ni ce.

CHAI RPERSON GRI FFI'S:  Okay.

MS. AYELE: And very pleasant and she
brought the food out to ne.

CHAI RPERSON GRI FFI'S:  We'Il just keep it
gui ck answers, quick questions.

MS. AYELE: Ch, sorry.

MR. LUNA: Thank you. That was --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

278
CHAI RPERSON GRI FFI'S:  Next question.

MR. LUNA: That was ny only question for
you.

MS. AYELE: Ckay.

MR. LUNA: Thank you very mnuch.

CHAI RPERSON GRI FFI'S:  Next w tness.

MR LUNA: Let's see. | would like to
call M. Haddad, cross exam ne M. Haddad.

MR G BSON: He had to |eave.

CHAI RPERSON GRI FFI'S:  Who had to | eave?

MR. G BSON. M. Haddad.

CHAI RPERSON (Rl FFI S: That's difficult.
We're going to take his questions in witing. W'lI
give them and he wll have to submt them his
answers.

MR. LUNA: Ckay.

CHAI RPERSON GRI FFI'S:  Who' s next?

MR LUNA: M. G bson.

MS. BELLAMY: Excuse ne, Chairman Giffis?

CHAI RPERSON GRI FFI' S: Yes.

M5S. BELLAMY: Coul d you, please, require
that the question be submtted nowso | can record it?

CHAI RPERSON GRI FFI'S: R ght now?

MS. BELLAMY:  Yes.

CHAI RPERSON GRI FFI'S:  No. Set aside.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

279
MS. BELLAMY: Well, | don't want a whol e

list of questions going to himposthearing, so if he
could submt his question now.

MR. LUNA: Alternatively, we could strike
t he testinony.

CHAI RPERSON GRI FFI S: No, no, no, let's
not get into the battle here.

MR. LUNA: Ckay.

CHAI RPERSON GRI FFI S: W're going to
bal ance bot h. He shoul d have been here. It would
have been faster, but I'mnot going to take the tine
nowto get all the questions inin witing. Let's go
through with who we have. W'l have a very fast
subnmission. It's going to be limted questions.

Yes, first question of M. G bson?

MR. LUNA:  Thank you. Ckay. Ckay. I
wanted to begin with the presentation. Do you have a
copy or do you need then?

CHAI RPERSON GRIFFI'S:  Ask the question
He'll get it in front of him

MR. LUNA: Ckay. In the presentation, one
of the pictures shows -- | think three pages in, one
of the pictures shows three people seated at a table
and there are -- they have trays, glasses. Wuld you

just point out for a nonent, explain to nme, in the
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there is --

it looks |like sonme kind of foil. |s that correct?

MR. G BSON: Sheet paper, yes.

MR. LUNA: Ckay. |Is that disposable?

MR. G BSON: No.

MR LUNA: [It's not?

MR. G BSON: |Is the basket disposable?

MR, LUNA: No, | was asking about the
sheet paper.

MR.

di sposabl e.

G BSON: Yes, the sheet paper is

MR,  LUNA: Ckay. And then the napkins

t hat everybody has, are those di sposabl e?

MR. G BSON: Don't they serve napkins at

rest aurants?

MR, LUNA: Sorry, |I'm just asking a

guestion. Are those disposable al so?

MR. G BSON: Are the napkins disposabl e?

MR, LUNA:  Yes.

MR. G BSON:  Yes.

MR. LUNA: Ckay. | just wanted --

MR. G BSON I think all napkins are

di sposabl e.

CHAI RPERSON GRIFFI'S:  Let's just -- quick

guestions, quick answers.
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MR, LUNA: |I'mjust trying to verify what
we' re seeing here.

CHAI RPERSON GRI FFI'S: | ndeed.

MR. G BSON: Are the pl ates di sposabl e?

MR LUNA: In the --

CHAI RPERSON GRI FFI'S:  Just wait for the
guesti ons.

MR. LUNA: In the picture of the service
counter showi ng two registers, you have a picture of
the seating area, I'msorry, of the -- | think what
you have described as a queui ng area.

MR. G BSON:  Yes.

MR LUNA: It's cordoned off. I's that
correct?

MR. G BSON:  Yes.

MR, LUNA: kay. And there are seats
pl aced in that queui ng area?

MR. G BSON:  Yes.

LUNA: Ckay. Is it still like that?
G BSON:  Yes.

LUNA:  When was this picture taken?

2 % 3 %

G BSON: This picture was taken three
days ago when we were preparing the audi o, the video.
MR, LUNA: Ckay. WAs that part of the

original plan, to have those seats in?
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MR. G BSON: Yes, as part of our queuing.

MR. LUNA: Ckay.

MR G BSON:. That is established as our
gueui ng space.

MR. LUNA: So you're including that within
t he queui ng area?

MR. G BSON: That is our queuing area.

MR. LUNA: Ckay. Wuld you refer to the
bui | di ng plan, front page?

CHAI RPERSON GRI FFI S: The one they
subm tted?

MR. LUNA: Yes, the one they submtted.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR,  LUNA: Looking at the sanme area
represented by the picture, are there chairs there?

MR G BSON: No.

MR. LUNA: In the plan?

MR. G BSON: No.

MR LUNA: So there are sone differences
bet ween the plan and the way that your restaurant is
actually set up?

MR G BSON: Well, those are -- our tables
are noveabl e tables. They are not bolted down to the
ground so we can --

MR. LUNA: Sorry, just with respect to the
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cordoning and the chairs, is it different fromthe --

CHAI RPERSON GRIFFI'S: Right. | think you
established that. Next question.

MR. LUNA: Ckay. | wanted to refer to the
preparation guidelines submtted. | think the menuis
the front page of that packet, the preparation and
cooki ng gui del i nes.

MR. G BSON. Ckay.

MR. LUNA: Ckay. Well, I'mjust |ooking
at the submission that you gave, B, prep cook.
Looki ng over the responsibilities, could you indicate
to me whether there are any instructions not to
prepare the food before a custoner orders it?

MR. G BSON: Pardon?

MR,  LUNA: Do you see any instructions
that direct the preparati on or cooki ng to not prepare?

MR. G BSON: That is not part of the
prepping. | mean, | don't understand your question.
You asked me am| telling -- is there anything stating
t hat they shoul dn't cook the food before the customer
pl aces the order?

VR. LUNA: Ri ght . There are
responsibilities listed at 2.

MR. G BSON: There was no need for that.

W're not going to cook food and just have food
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sitting around waiting and hopi ng Joe Bl ow cone i n and
perhaps order a grilled cutlet.

CHAI RPERSON @RI FFI S: Qui ck questi ons.
It's not listed there, right?

MR. G BSON: Right.

CHAI RPERSON GRI FFI'S: Okay.

MR. LUNA: Okay. Thank you. And there
are no gui del i nes here about whether to place the food
on plates or in disposable containers based on
instructions fromthe custoner. |s that correct?

MR G BSON. Not inthis package. This is
not the whole manual. This is pieces of -- out of the
manual .

CHAI RPERSON GRI FFI'S:  Okay.

MR. G BSON: So no.

MR LUNA: So are there references to that
in the manual then?

MR G BSON: No.

VR. LUNA: To the best of your
recollection. |'msorry?

MR G BSON: Not that | can think of.

MR. LUNA: Ckay. Thank you. And just to
clarify, there are no references to the timng of
preparation as opposed to custonmer ordering in the

Preparation Manual. |s that a correct summary of what
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you sai d?

MR G BSON:. |If you | ook on the back page
it has your prep tine and your final cook tines for
certain itenms, not all itenms, but a few of them

MR. LUNA: | will withdraw that question.

MR G BSON: Last page.

MR. LUNA: You said you pl anned t o open as
an eat-in. 1Is that correct?

MR- G BSON: That is correct.

MR. LUNA: Ckay. Wien did you purchase
t he di shwasher?

MR. G BSON: W purchased the di shwasher
on the 15'" of March.

MR. LUNA: Ckay. Wen did you originally
apply for your certificate?

MR G BSON:. In July.

MR, LUNA: O ?

MR G BSON: '04, | nean, 'O05.

MR,  LUNA: Ckay. Looki ng again at the
bui | di ng pl ans, woul d you poi nt out where -- was there
space allocated for a dishwasher in the plans?

MR. G BSON: Was there space all ocated?

MR, LUNA:  Yes.

MR G BSON:. Well, we originally went in

with a three conpartnment sink. W have as you | ook
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at --
MR LUNA: Sorry.
MR G BSON -- 35, there is a three
conpart nment sink.

MR. LUNA: | understand that, but there

MR GBSON. And there is a veggie sink
which is 34, and then that is made for vegetabl es and
t hen nunmber 11 is a hand washing sink. So --

MR. LUNA: | understand, but in the --

MR. G BSON: 17 is designated for dishes.

MR,  LUNA: In this picture there is no
space allocated for a dishwasher. |Is that correct?
In the plans submtted to DCRA there is no space
all ocated for a di shwasher?

MR G BSON: Yes, there is.

MR. LUNA: |I'msorry, where?

MR A BSON. In 34 area there is space for
a di shwasher .

MR. LUNA: I'msorry, |I'mhaving trouble
| ocating that.

MR G BSON: Between 34 and 11.

MR LUNA: | see 11 which seens to be
behind the -- you know, adjacent to the bathroons. |

don't see 34.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

287
CHAlI RPERSON @RI FFI S: There's two sinks

and then there is space in between the two sinks.

MR G BSON: No, no, that's 16. There's
a three conpartment sink, a hand washi ng sink and 34
is the vegetabl e sink.

CHAl RPERSON GRI FFI S: So you're saying
that the space allocated in this place anticipated a

di shwasher in between the hand sink and the veget abl e

si nk?

MR G BSON. Either or we can put it by
15.

MR. LUNA: Ckay.

MR. G BSON. Beside the three conpart nment
si nk.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. LUNA: That's fine. |In the equipnent
list though, what is listed? You're saying 34 is
where the di shwasher woul d be all ocated?

CHAI RPERSON @RI FFI S: No, 34 is an
equi pnent counter.

MR G BSON. |If we decide to put it there.

MR, LUNA: Ckay. But at |east as the
pl ans are drawn right now, there is no -- let nme ask
the question a different way.

In the equi pment schedule is there any
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nunber designating a space for a di shwasher?

CHAI RPERSON GRI FFI S: No, we already
establ i shed that.

MR G BSON No, and there is no |aw
stating that we have to have a di shwasher either.

CHAI RPERSON GRI FFI'S:  Under st ood.

MR G BSON: In order to be a restaurant.

MR. LUNA: Next question. Nunber 8, what

is that?

CHAI RPERSON GRI FFI S: O the equi pnent
schedul e?

MR, LUNA: In the equipnent schedul e,
number 8.

MR G BSON: Nunmber 8 is a two drawer
war nmer .

MR, LUNA: Ckay. What do you use that
for?

MR G BSON: That is to hold buffalo
W ngs.

MR. LUNA: Ckay. Nunmber 21, what is that?

MR G BSON: 21 is a food warner.

MR. LUNA: Ckay. And what do you use that
for?

MR. G BSON: To hol d custoners' carry-out.

They place an order and then they are not in the
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restaurant to pick up their food or if they call in an
order and they haven't arrived yet, we like to keep
the food hot for them So we place them in the
war nmer .

MR. LUNA: Ckay. So there are tines when

food is prepared and the custoner picks it up already

prepar ed?

MR G BSON. Yes. | showed you that in
the --

MR. LUNA: Ckay.

MR d BSON: In our eat-in and dine-in
st ats.

MR. LUNA: Thank you. Nunber 25, what is
t hat ?

MR G BSON:. 25 is a mcrowave.

MR. LUNA: Ckay. And what do you use that
for?

MR G BSON: To cook certain itens.

MR. LUNA: Itenms that have al ready been
cooked or itenms that are raw?

MR G BSON. Itens that are raw and itens
t hat have al ready been cooked.

MR. LUNA: Ckay. So sone itens that are
cooked?

MR, G BSON: Excuse ne?
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MR. LUNA: Sone itens that get cooked get

reheated in the m crowave?

MR. G BSON: Yes, that's part of our seven
itens that are pre-packaged.

MR. LUNA: Thank you. Gkay. Do you have
any protocol for serving on -- when food should be

served on a disposable container and by protocol |

nmean - -

MR G BSON: Yes, we do.

MR LUNA: -- witten.

MR. G BSON: M. Haddad expl ai ned that we
are evolving and changi ng. It doesn't need to be
witten. | have corporate behind me showi ng us how

t hings need to be done and that's what we do.

CHAI RPERSON GRI FFI'S:  But there's nothing
witten in terns of requirenents, franchi se
requi renents?

MR. G BSON: No.

CHAI RPERSON GRI FFI'S:  Okay.

MR, LUNA: So what about to your
enpl oyees, are there witten rules directing them on
when they should put things in disposable containers
and when they should put themin --

MR. Q@ BSON: That's part of their

training, that's ongoing training. Wen we hire
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t hem - -

MR. LUNA: Ckay.

MR G BSON: -- we showthem \Wen we --
stuff go i n non-di sposable whenit's to dine-out. So,
| nmean, that's real clear and sinple. | don't
under st and what you're asking ne. |f they are eating-
in, they use -- they are eating on plates and forks.

MR. LUNA: Ckay.

MR. G BSON: What part don't you
under st and?

MR. LUNA: |s that part of the Qperati onal

Manual then?

MR. G BSON:  Yes.

MR, LUNA: kay. But, I'm sorry, I'm
m sunder st andi ng t hen. | thought before you said
there was no --

MR. G BSON: Excuse ne?

MR, LUNA: | nust be misunderstanding
t hen, because before |I thought you said there was no

provision for that in the Qperational Mnual.

MR. G BSON: You're confusing ne. | don't
under st and what you're aski ng.

MR. LUNA: Ckay. | will nove on.

CHAI RPERSON @RI FFI S: Does your store

Qperational Manual that you hand your enpl oyees give
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themthe instructions of what they are supposed to do
when soneone cones in and says | -- when they ask the
guestion, as you stated, eat-in or carry-out, thereis
certain things that they need to do?

MR. G BSON: Yes, we have protocol that we
need to follow

CHAI RPERSON GRI FFI'S:  Okay.

MR. G BSON:  Yes.

CHAI RPERSON GRIFFI'S: Good. And so you
have that in witing as part of your manual for your
staff training?

MR G BSON: Yes, sir.

CHAI RPERSON GRIFFIS:  So |let's have that
in the record.

MR. LUNA: Ckay.

CHAI RPERSON GRI FFI'S:  Next question.

MR LUNA: Did you bring that with you?

CHAI RPERSON GRI FFI'S:  No, no, no. W'll
get it.

MR G BSON. No, | didn't.

MR. LUNA: Ckay. How nmany plates -- how
many pl ace settings do you have?

MR. G BSON. W have about 100 to 150 up
front, but we only have seating for 49 people, so

that's nore than double. W also have plates in
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boxes, which | do have pictures and stuff, that are in
st or age.

MR. LUNA: Ckay. And --

MR G BSON: Wi ch would be another 60 to
70 pl ates maybe.

MR. LUNA: Ckay. How many enpl oyees do
you have dedi cated to washi ng di shes?

MR G BSON: W have a full-tinme
di shwasher and prep person, so how --

CHAI RPERSON GRI FFI'S:  That's fine.

MR. G BSON: Their job rotates.

CHAI RPERSON GRI FFI'S:  That's fine. Next
guesti on.

MR. G BSON:  Yes.

MR. LUNA: Ckay.

MR. Rl CE: Ckay. M. G bson, you
testified that you applied for a Certificate of
Cccupancy for this |ocation?

MR. G BSON:  Yes.

MR. RICE: Subsequent to receiving your
Certificate of Occupancy, did you have conversations
with any district officials fromDCRA regardi ng com ng
into conpliance with your Certificate of Cccupancy?

MR. G BSON: Wen | applied I was in

conpl i ance.
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MR. RI CE: But after you received your
Certificate of Occupancy, did you have conversations
wi th DCRA of ficials about com ng into conpliance? Let
me just ask did --

MR. GREEN:. The question has been asked
and answered. He is asking it in | think 11 different
ways.

CHAI RPERSON GRI FFI'S:  You' re objecting on
the cross of her w tness?

MR. GREEN. |' m objecting.

MR RICE Basically, what | would like to
know is after you received your Certificate of
Cccupancy, have you been in comruni cati on with DCRA?

MR G BSON: | was told that | was in
conpliance, so | have no reason to have conversations
about com ng into conpliance, because as far as |
know - -

CHAI RPERSON GRI FFI'S:  Okay.

MR GBSON: -- I'min conpliance.

CHAI RPERSON GRI FFI'S:  Next question.

MR RICE  Ckay.

MS. BELLAMY: And | nust state for the
record, Chairman Giffis and the Board, that DCRA is
firmy, firmy behind their decision.

CHAI RPERSON GRI FFI'S:  That's okay.
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MS. BELLAMY: Thoroughly vett ed.

CHAI RPERSON GRIFFI'S: And we're | ooking
forward to their case presentation. Next question.

MR. RICE: When did you purchase the non-
di sposable plates and tableware and other non-
di sposabl e itens?

CHAI RPERSON Rl FFI S: Not sure of the
rel evancy. Wiy would we need to know t hat?

MR RICE: |'mtrying to establish whether
t hey were purchased prior to or after the Certificate
of QOccupancy was grant ed.

CHAI RPERSON GRI FFI'S: | nean, do you know?

MR. G BSON:  Yes.

M5. BELLAMY: (bjection. Redundancy.

MR. A BSON. | can answer. Wen we bought
al | our equi prrent before we opened and it's an ongoi ng
t hi ng because we | ose plates and we change. Cups get
broken, gl ass, plastic gets cracked.

CHAI RPERSON &Rl FFI S: Those are
di sposable, is that correct, or the non-di sposabl e?

MR. RI CE: The non-di sposabl e of which the
pi cture was provided.

CHAI RPERSON GRI FFI'S:  Wen did you pl ace
your first order for your flatware and your plates and

your cups?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

296
MR. G BSON: Before we opened.

MR. RICE: And do you have a bill of sale
or sone purchase record that establishes that?

CHAI RPERSON GRI FFI S: Well, the Board
doesn't actually need that in the record.

MR. G BSON: That's not your business.

MR. RICE  Ckay.

CHAI RPERSON  CRI FFI S: But it's an
interesting point. Gkay. Next question. Actually,
let's keep it down. | nean, | understand that there
isalot of tensionin this. Thereis alot at stake
here and the appeal is always a difficult situation,
but put yourselves in the reverse. 1f you wanted and
t hought sonet hi ng was wong, you woul d certainly want
an ability to bring a hearing to nake sure that it was
ei ther done right or it was done w ong.

So let's give everyone that is here the
accordance and the respect that they need in order
just to get their questions or their infornmation out.
The Board has been through a | ot of these and | assure
you that we're going to be very factual in our basis
and under standi ng, but in order for us to get there we
have to hear it all. So let's continue.

MR. G BSON: Under st and.

MR. RICE: You provided a nenu. |Is that
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correct?

MR G BSON: Yes, sir.

MR. Rl CE Do you also provide a food
delivery service?

MR G BSON: Yes, sir.

MR. RICE: Thank you.

MR. LUNA: Looking at your daily report --

MS. BELLAMY: Excuse ne. | think he
already did his cross. Are we allowing himto do two
Cross?

MR. LUNA: We're both authorized agents
for ANC- 6A.

CHAI RPERSON GRI FFI'S:  Right. No, | nean,
t hey haven't concluded. They are going to finish it
up here soon, |'msure.

MR. G BSON. Ckay.

MR,  LUNA: Yes, in just a few nore
guestions. The daily report, could you tal k about how
you conpile the daily report?

CHAl RPERSON GRIFFI'S: Be alittle bit nore
specific. Let's get right to it.

MR LUNA: Sure. Wiere did these nunbers
come fronf

MR G BSON: These nunbers canme out of our

conput er system
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MR. LUNA: Ckay. And those, who --

MR GdBSON: This is all -- this is al
comput eri zed.

MR. LUNA: Who enters those nunmbers?

MR. G BSON. CQur enployees, as they are
our cashiers and our waitress, | nean, servers. W
don't have -- well, they are called servers. They
input this stuff in the system because a ticket is
printed out in the back, so when soneone places their
order, it has to be stated whether it's an eat-in or
whet her it's take-out or whether soneone is callingin
for a pickup or whether it's a delivery. So it's
inputted in the systemand it's sent through t he back,
to the back of the restaurant.

MR,  LUNA: Ckay. | f somebody changes
their mnd, is there a way to reflect that on the
daily report?

MR. G BSON: | nmean, change their mnd
how, sir?

MR, LUNA: Let's say | call in and | want
to pickup nmy food, but then | decide |I'm actually
going to eat-in. 1s there a way for the enpl oyee to
change that?

MR G BSON: No, onceit'sinputtedinthe

system it's in the system
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MR. LUNA: Ckay.

MR G BSON:. W will have to literally go
back and rechange the ticket and say they decided to
di ne-in.

CHAI RPERSON GRI FFI'S:  Under st ood.

MR. G BSON O like we were stating
earlier, a lot of times soneone may cone in and we

have to ask thempolitely, please, you re not allowed

to eat in here on, | mean, disposable ware. You need
non- di sposabl e stuff. This is a restaurant. So, |
nean - -

MR. LUNA: Ckay.

MR. G BSON: -- people conme in and change
their mnd all the tine.

MR, LUNA: Ckay. What are the -- what
happens to an enpl oyee that incorrectly enters this
ki nd of information, whether it's eat-in or carry-out?

MR GBSON. Wll, we really don't have
that problem sir. M enployees are pretty capabl e of
doing their job well.

CHAI RPERSON GRI FFI'S:  Next question.

MR LUNA: That's it.

MR. G BSON: Thank you.

CHAI RPERSON CRI FFI S: Thank you, M.

G bson. What's the -- Ms. MIler has got a foll ow up
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for you.

MR. G BSON. Ckay.

VICE CHAIR M LLER You night have
answered this earlier, I'mnot sure, but --

MR. G BSON: No problem

VICE CHAIR M LLER Ckay. | just want to
know if you could put on the record why you didn't
t hi nk you woul d need a di shwasher and why you ordered

one in March

MR. G BSON: Well, again, to appease
everyone and to prove our factual -- that we really
are to -- I'mtrying to find the right wording, to
show that we are in conpliance and we are willing to

work and do whatever it takes to cone right. And I
don't know if you guys received the copy of the
pur chase order for the di shwasher, but we can -- | can
give it to you guys. It's right here.

But in respect to that, we have
di shwashers. W have young peopl e that can wash t hose
di shes. W have baskets and everything that needs to
be hand scrubbed, that a di shwasher is just not going
to do. |It's going to spray that stuff and, | nean,
you have flour and things like that that's going to
stick that needs hand scrubbi ng.

VICE CHAIR M LLER  That does. | didn't
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want to | eave that --

MR G BSON. And that's why the garbage
di sposal, industrial garbage disposal is right there
al so connected to that three conpartnent sink, as |
said earlier. You have three -- you have a soap
conpartnent, a rinse and a sanitizer and a garbage
di sposal

CHAI RPERSON GRI FFI' S:  Excel | ent. Anyt hi ng
el se? Follow up? Wo is the next witness? Any other
guestions?

MR. LUNA: No. Sorry, no, just the ones
for the witness that's no | onger here.

CHAlI RPERSON CRI FFI S: And that was M.
Haddad, correct?

MR. LUNA: Right.

CHAI RPERSON GRI FFIS: Ms. Mtten?

COM SSIONER M TTEN:  Can | just ask one
nore question about the dishwasher? Not to bel abor
it, but --

MR, G BSON: Yes, ma'am

COW SSIONER M TTEN:  -- who had raised
the issue of the dishwasher with you prior to today?

MR G BSON:. Prior to today?

COW SSI ONER M TTEN:  Yes. You said that

t he reason that you bought the di shwasher was to kind
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of prove that you are a restaurant. So who had rai sed
t hat ?

MR. Q@ BSON: Yes, from talking to
di fferent people, they were saying well, if you guys
don't have a di shwasher, they may think that you are
not a restaurant. So in turn, | had to take on nore
fi nanci al burden and go out and purchase a di shwasher
to make everyone happy.

COW SSI ONER M TTEN: But the different
peopl e, who were the different people? Wre they the
peopl e on the ANC or were they your patrons or was it
M. Haddad?

MR G BSON: | spoke to M. Haddad about
t he di shwasher. He said that it was sonmething that |
didn't have to do.

COW SSI ONER M TTEN: Yes. " m just
wondering, I"'mjust trying to --

MR G BSON: Yes, he said that's --

COW SSI ONER M TTEN: - - under st and where
the idea cane from

MR GBSON. -- sonmething that | didn't
have to do, but he recommended t hat maybe | shoul d do
t hat .

COMM SSIONER M TTEN:  But |'minquiring,

because you nade t he point that you're trying to prove
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that you are a restaurant by getting the di shwasher,
but where did the idea cone fronf

MR G BSON. Talking to a few col |l eagues
and like | said it's something | discussed with M.
Haddad.

COW SSI ONER M TTEN: So you don't
remenber exactly who suggested it or who said that?

MR G BSON:. Well, nme and ny brother sat
and tal ked about it, one of ny partners, and al so M.
Haddad.

COMWM SSI ONER M TTEN: Ckay. So you guys
decided that it would be a good idea?

MR G BSON: Yes, ma'am

COW SSIONER M TTEN:  To establish that
you were actually using appropriate quantities of
these dishes that needed to be washed to have an
actual dishwasher to wash them |Is that it?

MR. G BSON: No, because again, |ike I
said, | have a full time person back there to wash not
only the dishes, but the pots and the pans.

COW SSI ONER M TTEN:.  Yes, yes.

MR. G BSON: And the baskets anyway.

COW SSI ONER M TTEN:  Yes.

MR G BSON: But --

COWM SSI ONER M TTEN: | guess |' mj ust not
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under st andi ng conpl etely what notivated you to spend
t hi s noney.

MR. G BSON: Well, sone mght say that

well, if you don't have a di shwasher, how can you be
saying you're a restaurant. | didn't see the
rel evancy to have it. As long as | have a three

conpartnent sink which is --

CHAI RPERSON GRIFFIS: But let's lock on
t hat . That's your direct question. You just said
sonmebody said. She's asking you who the sonebody is
that said that that would make you a restaurant.

MR. G BSON: No, no, no, you're confusing
me now. You said | said soneone said. | said | spoke
with nmy brother. She asked ne who did | talk to and
where did | nmake -- this decision cane from

CHAI RPERSON GRI FFI S: The question is
sonmeone - -

MR. G BSON: It was ny brother. ' m
sorry. Danen G bson is his nane.

CHAI RPERSON GRI FFI'S:  Yes, that's fine.

MR G BSON: And Sinon Haddad.

CHAI RPERSON GRI FFI' S:  Excel | ent. Anyt hi ng
el se? What else do we have? Any other cross?
Excellent. 1It's all you.

M5. BELLAMY: And |'Il keep this brief.
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| do hope that the Board will take into the account
the extreme financial burden that M. G bson has
undertaken in dealing with the ANC and its assail
agai nst the new businesses on H Street, whol esale.
But in conclusion, we want to reinforce that the
Cluck-U Restaurant is a place that is serving
primarily for consunption or on-prem ses.

The evidence clearly suggests that you
have seen the nenu, eight items of 82 itens freshly
pr epar ed. So it's not a fast food place like a
Popeye' s or a McDonal ds where you go and everything is
al ready pre-prepared and you just take it out. Things
are made fresh to order. The witnesses all testified
to that.

You have also seen that there isn't a
drive-thru. W will get to the issue of the 10
percent queui ng space later. You do have the fina
drawings and | hope that the Board will use that in
going forward. That was the final draw ng submtted
for the floor layout at the restaurant.

And also |I don't know of any fast food
where people are personally waited and their tables
bused. That is certainly a characterization of C uck-
U- Chi cken Restaurant and it's sonething that our

nei ghborhood really appreciates. A few people
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nmentioned it, the culture change on H Street. It is
a chal | enge.

Lots of the restaurants and | do believe
that M. Rice will remenber fromthe ANC neeti ng where
we appealed for them to try to help resolve this
matter, that what are restaurant tourists to do when
for 20 years peopl e were conditioned on carry-out and
now you have a nice seating restaurant, a nice quiet
place for them to relax, but they are stil
condi ti oned.

So the culture is changing. People are
finding, in particular, Cuck-U Restaurant as a very
pl easant relaxing place to go to and a welcone
addition to H Street. So | hope that as certain
menbers of ANC-6A and again | would like to reinforce
it'"s not certainly a consensus of the ANC, it was
conpletely divided. There was a strong -- nearly 50
percent of the Conm ssion that was opposed in going
forward with the appeal in the first place and stil
today you see that they are still very nuch concerned
about the inpact of the appeal and its chilling
effect.

Not only on H Street, but w th broader
inplications to the entire city, so we definitely

appreciate the need to further articulate the code.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

307

| do believe there are anmbiguities in the code, but
certainly I don't think it is to be on the side of
right to legislate the code at M. G bson's expense.
| think you've seen many peopl e who have testified to
his work ethic and to his desire to be a part of the
nei ghborhood and to be a contributing asset to the
pl ace that he grew up in.

And | hope that this Board will | ook at
the due diligence that was taken in issuing the
license. It's not sinply a bureaucrat stanping an
application like the Blinpie's. It is very nmuch
different fromBlinpie's. It's not a place where 100
percent or even the nmajority of their nmenu is pre-
pr epar ed. It's not a place where disposables are
served.

So the Blinpie's analogy is really not
rel evant here. Now, as we further discussed the 10
percent queui ng space, that is a discussion, but al
those elenments of Blinpie is not relevant here. The
fact that this was t horoughly investigated, thoroughly
vetted fromDr. Canavan on down, | hope that the BZA
takes that into appreciation to know that this is a
very detailed i ssue that M. G bson has been invol ved
inin the last year and | hope that we can finally

resolve this in a positive way.
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| think to revoke his Certificate of
Cccupancy in the face of a community that has -- wel |,
| et me take that back. In the face of certain nenbers
of the ANC t hat have publicly and consistently stated
their opposition to new restaurants or new fast food
restaurants comng on the board, creates quite a
t enuous and precarious proposition for M. G bson.

So the ruse of well, you can just go and
expect a special exceptionis not sonething that heis
willing to consider. He believes that the |icense was
i ssued properly. It was thoroughly vetted.
Therefore, he is in there as a matter of right and
that's not sonmething that he should give up just
because the very minority of the comunity decides
that they want to appeal his license. Thank you.

CHAI RPERSON GRI FFI S: Excel l ent. Thank
you very much. W do appreciate it. O course, this
isn't the conclusion of the hearing, but it will be
for this evening.

A coupl e of quick things. | want to thank
everyone for their patience. M. Geen, |I'mgoing to
get to you, but as people are |eaving the hearing
room | need you to be very careful as you are wal ki ng
out the door. There is work going on outside. So go

out the door carefully and there's probably stuff in
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t he hal Il way and such. W have a | ot of procedural and
very inportant things to do before all of you | eave,
so don't be too hasty with others.

M. Green, you had a question, procedural ?

MR GREEN. | would like to just make a
statenent, if | mght, M. Chairmn?

CHAI RPERSON GRI FFI'S: Wiay?  You haven't
present ed your case.

MR GREEN:. | understand that.

CHAI RPERSON GRI FFI'S:  Okay.

MR GREEN. And | think that | have an
opportunity to at | east address the appel |l ant, who has
t he burden of proof.

CHAI RPERSON GRI FFI S: Save it for when
your case is ready.

MR GREEN: But | don't think we should
get to ny case. He has not met his burden of proof.

CHAI RPERSON GRI FFI S: Bring a notion, a
prelimnary notion when we reconvene this on the 25'"
of April, and that's the date we're going to be first
in the afternoon at 1:00, 25 April.

Attendant to that, there's a couple of
t hi ngs. |"ve said, of course, please, be cautious
when you | eave. Don't run into a | adder or el ectrical

stuff or who knows what's going to fall from the
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ceiling. The other piece, in ternms of your closing,
| just want to make it clear if we reconvene this and
we've got a lot to acconplish on the 25", but it is
a single person's ability to bring an appeal here,
even t hough everyone in the worl d di sagrees with them

And again, |I'Il reenphasize the fact that
we don't wei gh how many are here for and how many are
agai nst . W're going right to substance, right to
fact. To that, we need to get to the facts. You've
been issued, the ANC has been -- is in receipt of a
new docunent that is now being established as the
permt docunent. W're going to look for new
cal cul ati ons. | would like those in as quickly as
possi ble, so that we can all review them

| "' mgoi ng to request that they be in seven
days prior to the 25'". We'Il get all these dates and
all the procedures and what should be submtted. At
that same tine, I'mgoing to ask that your questions
of cross exam nation of M. Haddad are submtted.
Clearly, it's going to go directly to the testinony
that he presented. They should be conci se questions
and we' Il get concise answers.

s he able to be back on the 25'"?

M5. BELLAMY: I can check wth his

schedul e.
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MR. GREEN: Yes.

MS.  BELLAMY: I do want to ask,
respectfully, that the distinction of queuing for on-
site consunption and carry-out, we would Iike further
clarification and direction on that prior to the 25
hearing, if that is at all possible.

CHAI RPERSON GRI FFI'S: Let's take that up
as another issue after | run through the litany of
things that we're going to need submitted into the
record.

MS. BELLAMY: Ckay.

CHAI RPERSON GRIFFIS: W' Il get this al
cleared up. So with that, we're having the ANC submi t
recalculations. |I'malso going to -- and it will be
the Zoning Administrator's case presentation, |'m
certain of howthey actually cal cul ated and were abl e
to issue the Certificate of Occupancy. So how your
Wi t ness produces that is fine. However, it mght be
best if we have simlar type scenarios, neaning, with
a plan that's showing the areas designated and the
percentage and the dinensions on it, rather than
guestioning it.

That will lead us to a better ability to
start answering that question and naybe di sti ngui shi ng

frompast decisions and maybe not. But we're going to
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need sonmething that's going to showus howwe will fit
this into the definition, which does go to percentages
and square footages.

kay. | also have what? | have -- the
Restoration Society was proposed to be called as a
Wi t ness. "Il leave the record open for a witten
statenent of the Restoration Society as your wtness
or if they are pertinent, for you to call as a
rebuttal wi tness, of course, it would need to rebut,
obvi ously, anything else and we can |eave it at that
wi th your discretion.

Board Menbers, what else am | m ssing?
Very well. If we don't have anything else, then --

MR LUNA: There was the issue about
whet her Neil Stanley was to testify.

CHAI RPERSON (RI FFI'S:  Yes, yes.

M5. BELLAMY: | have a question.

CHAI RPERSON GRI FFI S: | " ve been working
hard on getting subpoena powers, but the Council
hasn't granted ne that yet. However, | think M.
Mtten is very sincere in her request and | think it's
a pertinent one. If rather than having the tinmes of
us speculating on who did what or where, let's get
themall here if they are available. M. Geen?

MR. GREEN: Yes. As | indicated to M.
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Mtten, it is ny intent to sincerely convey her
concerns to M. Stanl ey.

CHAI RPERSON GRI FFI'S:  Certainly.

MR GREEN: Now, as to whether or not he
can get here or will get here, you know, | don't have
my 12 gauge, | can't force him but | certainly wll
tell him

CHAI RPERSON GRI FFI'S:  Well, tell himwho
asked.

M5. BELLAMY: Now, just --

MR, GREEN. | certainly will.

M5. BELLAMY: -- in the likely scenario
that M. Stanley may not be able to nake it and M.
Crews may have another cold, is it possible that Dr.
Canavan could cone?

CHAI RPERSON @RI FFI S: It's up to the

Government on how they are going to protect their

deci si on.

MS. BELLAMY:  Um hum

CHAI RPERSON GRI FFI'S: | can't distinguish
t hat .

MS. BELLAMY: Ckay.

MR. GREEN. M. Chairnman, | just want the
Comm ssion, | nean, the Board to know that it is ny

intent to convey the concerns of the Board to all the
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parti es who have been nenti oned.

CHAI RPERSON GRI FFI'S:  Good. Ckay.

VICE CHAIR M LLER | just want to say
t hat when you talk to M. Stanley, | nean, we may not
even have had an appeal, perhaps, if the right

drawi ngs were given to the ANC, so, please, convey
t hat .

MR. GREEN. | can't speak to that, but |
will. Again, | will convey all of your concerns to
t he appropriate parties at the Departnent of Consumner
and Regul atory Affairs.

CHAI RPERSON CGRI FFI S: Good. What el se?
Anyt hing el se that we need? Very well. Let me answer
any procedural questions. W're going to run through.
Again, we're starting on the 25" of April at 1:00.
You will be called first in the afternoon. W have
anot her substantial appeal that day. W're fitting
this in and luckily, because a case has fallen off our
schedule. | would anticipate that we would start up
wi th DCRA' s case presentation, cross and then we'll go
to closings if | haven't m ssed anything on that.

M. My, on that Tuesday prior by 3:00
which woul d be, if I'mnot nistaken, the 18'"?

MR. MOY: That's correct, M. Chairnan.

CHAI RPERSON GRI FFI'S:  On the 18'" of April
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we'll have the submission into the record of the
docurnents that we have requested. W would like if --
we woul d strongly urge that the Zoning Adm ni strator's
case presentation also be submtted by then, so that
the Board would be able to assess. We can also
obvi ously expedite the hearing if we all have that
information in front of us, as well as the ANC havi ng

it to prepare any cross questions that they m ght

have.

That's all | have in my notes. Let me
ask. |Is there any clarifications | can provi de?

V5. BELLAMY: Well, | guess what is stil

on the table is the further articulation of what on-
site consunption or the spirit and intent of on-site
consunption nmeans within the definition of the 10
per cent queui ng.

CHAI RPERSON GRI FFI'S:  You're | ooking for
us to clarify that?

MS. BELLAMY:  Um hum

CHAI RPERSON GRI FFI'S: Wl --

V5. BELLAMY: | think, you know, they
could be interpreted two ways, people who are there,
on-site consunption for carry-out or people who are
there, on-site consunption just to be there for dine-

in solely.
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CHAlI RPERSON @RI FFI S: Under st ood. Yes,

qui ck clarification.

MS. BELLAMY: So | think thereis still a
little bit nore clarification that needs to be nade
within that term on-site consunption, because if you
take it to mean just people there eating-in --

CHAI RPERSON GRI FFI'S: | understand where
you're going and here is the situation.

MS. BELLAMY: -- then all restaurants are
presuned fast foods.

CHAI RPERSON GRI FFI'S:  Two points to that.
One is you may want to have and sonmehow elicit the
Zoning Administrator to address that. Two, the only
way we will clarify, the only way we can clarify, this
Board, is in our order. So what we will need to do is
hear all the argunents.

If you think that's a critical case, and
you have nade sonme of those statenents now, we will
take that under advisenment. |If the Board goes in the
direction, then the issuance of an order addresses
that. That will be our clarification. COher than
that it's a single Board i ndi vidual maki ng a st at enent
that is not full on the record.

MS. BELLAMY: Ckay.

CHAI RPERSON GRI FFI S: Anything el se?
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Everyone cl ear?

MR MOY: M. Chairnman?

CHAI RPERSON GRI FFI'S:  Yes, M. My?

MR MOY: If | may, if staff may just for
the staff's clarification, would the new filings and
new calcs and -- is the Board desiring any responses
or will that be taken care of at the next hearing?

CHAI RPERSON CGRI FFI'S: Absolutely. Thisis
going to be taken care of at the next hearing, which
is why we would like it ahead of tine.

MR MOY: (ood.

CHAI RPERSON GRI FFI S: Good. Anyt hi ng
el se? Any other clarifications? Very well.

MS. BELLAMY: Thank you.

CHAI RPERSON GRI FFI'S: | thank you all very
much, appreciate it.

MR. GREEN. Thank you, M. Chairman.

CHAI RPERSON GRI FFI'S:  Thank you.

MR GREEN. Menmbers of the Board.

CHAI RPERSON GRI FFI S: And have a great
eveni ng. W'l see you on the 25', s there any
ot her busi ness, M. My?

MR. MOY: No, that conpletes the evening
sessi on.

CHAI RPERSON GRI FFI'S:  Very well. Wth no
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further business for the Board, let's adjourn this

sessi on.
(Wher eupon, the Public

concluded at 7:30 p.m)
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