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P-R-O-C-E-E-D-I-N-G-S1

1:33 p.m.2

CHAIRPERSON GRIFFIS:  Good afternoon,3

ladies and gentlemen.  I would like to call to order4

the afternoon session of the Board of Zoning5

Adjustment of the District of Columbia.  It is the 4th6

of April 2006 and I am Geoff Griffis, Chairperson.7

Joining me today is the Vice Chair, Ms. Miller, and8

Mr. Etherly.  Representing the National Capital9

Planning Commission is Mr. Mann and representing the10

Zoning Commission with us this afternoon, we're11

pleased to welcome Ms. Mitten.12

Copies of today's hearing agenda are13

available for you.  They are located on the table14

where you entered into the hearing room.  Please, pick15

one up.  You can see where you are in the chronology16

of our cases this afternoon.  Several very important17

items for our opening introductions are as follows:18

First of all, we welcome everyone back to19

a fully renovated and, hopefully, fully functional20

hearing room and also Office of Zoning across the21

hall.  If you haven't had an opportunity, it's well22

worth walking over there and seeing the public room23

and the forums of which there are computer screens and24

all sorts of areas to do great research on zoning25
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issues and other issues.1

That being said, for our purposes today it2

should be clearly understood that all our proceedings3

are held in the open and before the public and they4

are recorded.  They are recorded in two fashions.5

First and most important, the Court Reporter sitting6

to my right on the floor before us will be creating7

the official transcript.8

Attendant to that we ask several things.9

First of all, you are to fill out two witness cards10

prior to coming forward to speak to the Board.  Those11

witness cards are at the table where you entered into12

the hearing room.  They are also in front on the table13

where you will provide testimony.  Two cards go to the14

Court Reporter prior to coming forward to speak to the15

Board.16

When you are ready to address the Board,17

you will just need to make yourself comfortable, have18

a seat and turn the microphone on, state your name and19

address for the record.  You only need to do this20

once.  Obviously, that will get us an understanding of21

who you are.22

We are also being broadcast live on the23

Office of Zoning's website.  There are cameras all24

about the room, so when you are giving testimony the25
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camera will be on you, but don't be nervous.  The1

important aspect of that, however, is to make sure2

that you are speaking into the microphone.  And also,3

I would ask that everyone turn off their cell phones4

and any other noise making devices so that we don't,5

one, disrupt the attention of the Board and those6

giving testimony before us, but also importantly not7

to disrupt the transmission of the important elements8

and facts that you will be presenting to us.9

And you will be doing that in this order.10

For variances and special exceptions we will first11

hear from the applicant and their case presentation.12

Secondly, we will hear any Government reports13

attendant to an application.  Third, we will hear from14

the Advisory Neighborhood Commission within which the15

property is located.  Fourth, we will hear from16

persons or parties in support of an application.17

Fifth would be persons or parties in opposition to an18

application.  Sixth, finally, we will call the19

applicant forward again for any rebuttal witnesses,20

testimony or summations or closings.21

Cross examination happens during the22

hearing of all those people that are providing23

testimony.  They are open to cross examination by the24

applicant and parties in a case.  The ANC within which25
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the property is located is automatically a party in1

the case and, therefore, is a full participant and is2

obviously then able to conduct cross examination.3

Nothing precludes us from directing and limiting cross4

examination in terms of time and scope, but I will get5

into all of that if we need to specifically in each6

case.7

The record will be closed at the8

conclusion of the hearings, which we anticipate9

finishing today.  So it's very important for you to10

understand several things regarding that statement.11

When we close the record on a case, that means no12

other information is accepted into the record.  That13

means no other information will be deliberated on.14

Therefore, it obviously isn't a basis of our decision.15

So important to understand that whatever16

needs to be in the record, that you feel strongly17

needs to be in the record for the Board's18

consideration and deliberation, should be submitted19

either in writing and/or in oral testimony today.20

The Board at times leaves the record open21

for the acceptance of additional information.  We are22

very specific on what information would be accepted23

and what information the record will be kept open for24

and when that should be submitted into the Office of25
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Zoning.  We'll get into all of those types of1

specifics at the conclusion of any hearing.  You won't2

leave the hearing room without a full understanding of3

what is expected.4

The Sunshine Act requires us to hold our5

hearings in the open and before the public.  This6

Board does periodically enter into Executive Session7

for reviewing the record and/or deliberating on cases.8

We do this in accordance to the Sunshine Act and it is9

also in accordance with our rules, regulations and10

procedures.11

The decision of this Board in contested12

cases of which special exceptions and variances are13

must be based exclusively on this record that I have14

said is being created before us in the open and in the15

public.  Therefore, we ask that people present today16

not engage Board Members in private conversations.17

This may give the appearance of us receiving18

information outside of the record and we certainly19

don't want that appearance to be created.20

At this time, let me ask -- well,21

actually, let me just say a very good afternoon to Ms.22

Bailey who is on my very far left with the Office of23

Zoning.  Ms. Glazer with the Office of Attorney24

General is with us and Mr. Moy with the Office of25
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Zoning is also with us this afternoon.1

Let me ask that all those people planning2

to testify or provide testimony to the Board this3

afternoon to, please, stand and give your attention to4

Ms. Bailey.  She is going to swear you all in.5

MS. BAILEY:  Would you, please, raise your6

right hand?7

(Whereupon, the witnesses were sworn.)8

CHAIRPERSON GRIFFIS:  Excellent.  Thank9

you all very much.  With that, everyone sworn in that10

will be providing testimony this afternoon, we can11

move on to preliminary matters.  The issues of12

preliminary matters are those which relate to whether13

a case will or should be heard today, requests for14

postponements, continuances, withdrawals, whether15

proper and adequate notice has been provided on an16

application.  These are all elements of a preliminary17

matter.18

I'm going to ask staff first if they have19

any preliminary matters, but if anyone here is present20

that has a preliminary matter for the Board's21

attention with any of the cases in the afternoon, I22

would ask that you come forward and have a seat at the23

table as an indication of having a preliminary matter.24

Ms. Bailey, are you aware of any25
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preliminary matters?1

MS. BAILEY:  Mr. Chairman, good afternoon,2

and to the Members of the Board and to everyone.3

Staff does not have any preliminary matters, sir.4

CHAIRPERSON GRIFFIS:  Excellent.  Not5

seeing any indication of having any preliminary6

matters, I think we're ready to move forward then.7

With that, I believe we can call the first case.8

MS. BAILEY:  Thank you.  The first case is9

a continued, a limited continued hearing, a limited10

hearing I should say, and that is Application No.11

17383 of The Lab School of Washington and it's12

pursuant to 11 DCMR section 3104.1, for a special13

exception to permit an increase in faculty and staff14

from 95 to 182, and an increase in student enrollment15

from 310 to 330 at 4759 Reservoir Road, N.W., and to16

permit the use of 4749 Whitehaven Parkway for17

administrative offices under section 206, and for18

accessory parking spaces for an existing private19

school under section 214.20

The property is located also at 474921

Whitehaven Parkway, N.W., and 4759 Reservoir Road,22

N.W.  As I said, this is a continued public hearing,23

limited, and the property is zoned R-1-B.  It's24

located in Square 1372 on Lot 25 and Square 1374 on25
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Lot 840.1

CHAIRPERSON GRIFFIS:  Thank you very much.2

Appreciate that calling and I think I'll get through3

exactly what we're going to do on this case, but let4

me ask is Mr. Green present yet, Mr. Green, Office of5

Attorney General?  Very well.  Okay.  Let's move6

ahead.  We have set aside an hour, 60 minutes.  We7

have our guest of honor that I believe you're going to8

come forward.  Ms. Prince, if you wouldn't mind9

introducing yourself for the record.10

Just to reiterate, of course, we have a11

limited scope that we're continuing this hearing for.12

We're asking that Department of Transportation present13

their report and we will have cross examination of14

that and perhaps additional information.  Ms. Prince?15

MS. PRINCE:  Good afternoon, Chairman16

Griffis and Members of the Board.  I am Allison Prince17

with Pillsbury Winthrop Shaw Pittman and I am here18

today on behalf of The Lab School.  I am here with19

Sally Smith, the school's director, Peter Braun and20

Marty Wells, our traffic expert.21

I didn't intend to have Sally or Peter22

testify, except in response to questions.  I did,23

however, understand that Mr. Wells should be prepared24

to present the Traffic Management Plan and he has a25
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brief PowerPoint presentation where he can do that.1

We appreciate the opportunity for this2

further hearing.  It has allowed us to refine the TMP3

and to determine that the TMP can work with or without4

the angled spaces.  It has also provided us with time5

for a constructive dialogue with the ANC.6

As Marty Wells will describe, the TMP7

works very well with the angled spaces.  The spaces8

will be a benefit to the community.  They will unify9

and organize lower Whitehaven and will eliminate the10

existing patchwork of underbrush, street parking and11

parking in the driveways associated with the former12

houses on Whitehaven.13

Equally important, the spaces will allow14

for the provision of a continuous sidewalk from15

Foxhall Road to Macarthur Boulevard.  This will16

greatly improve pedestrian safety.  DDOT appears to17

have a philosophical objection to the concept of using18

public space for required parking.  I would argue that19

this philosophical objection should be overcome by the20

real immediate and practical benefits of the spaces,21

and the fact that these spaces will count toward the22

parking requirement for only five years.23

Further, they will provide a rental income24

stream to this city and a permanent sidewalk.  The25
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rental of public space for parking is a well-1

established practice in D.C.  It is not a new concept.2

However, the TMP also works without the angled spaces.3

The TMP is simple, measurable, enforceable and4

flexible.  Because it is flexible, we can increase the5

parking supply through agreements with neighboring6

property owners to make it work in lieu of the angled7

spaces.8

In the event that these spaces and the9

other TMP measures are not sufficient, we will be10

obligated to secure more off-site parking.  For11

better, for worse, lower Whitehaven will remain12

unchanged without the angled spaces.13

We urge you to approve the TMP either with14

or without the angled spaces to allow your approval of15

this five year special exception.  As I said, the TMP16

is simple, flexible, measurable and enforceable.  It17

is a good plan that will address our immediate problem18

without the need for eliminating existing faculty19

members and reducing student enrollment.20

If you have no questions, I would like to21

proceed with Marty Wells' presentation which is about22

10 minutes.  At that time, after that, we can23

entertain questions from the Board.24

CHAIRPERSON GRIFFIS:  Excellent.  We have25
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one preliminary question.1

MS. PRINCE:  Sure.2

VICE CHAIR MILLER:  I could go later, but3

why does the applicant prefer the angled parking to4

the leased parking?5

MS. PRINCE:  The leased parking?6

VICE CHAIR MILLER:  The leased parking7

alternative, yes.8

MS. PRINCE:  We can definitely cover that9

in more detail, but a simple site visit would speak a10

thousand words in this case.11

Angled parking exists on upper Whitehaven.12

St. Patrick's School already has angled parking in13

place.  Based on many, many conversations with St.14

Patrick's and observation of the day-to-day operation15

of those spaces, Lab is convinced that it's a good,16

desirable condition and would be very helpful on lower17

Whitehaven.18

It would increase the parking supply.  It19

would provide the continuous sidewalk.  Right now, if20

you were to visit lower Whitehaven, you would find21

students and just pedestrians in general walking down22

the middle of lower Whitehaven.  There is no sidewalk.23

So the sidewalk is an immediate expensive improvement24

that the school would construct in connection with the25
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angled spaces.1

VICE CHAIR MILLER:  And could you just2

address the leased parking situation, because I3

understood that to be the alternative.4

MS. PRINCE:  Marty will get into this --5

VICE CHAIR MILLER:  Okay.6

MS. PRINCE:  -- in his report, but7

basically, and I believe this was initially a8

suggestion from the ANC, we approached George9

Washington University about the potential for securing10

some spaces on the campus to help fill our gap in11

parking on a short-term basis for the five years.  GW12

initially responded with a willingness to provide 1513

spaces.  When the angled spaces continued to be14

controversial, GW, it looks like, has agreed to15

provide 30 spaces.16

But when I said flexible, I want to be17

clear that any agreement we reach with any abutting18

property owner will be subject to termination on 9019

days notice, won't necessarily flow for the whole five20

years.  So we need a flexible tool in the form of the21

TMP that will allow us to provide spaces in Location22

A, but if Location A doesn't work out, then we got to23

find them in Location B.24

And everyone sort of has to understand25
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that our TMP requires us to do that and because it's1

very simple and it's a pass or fail test, if we fail2

it, then there is only one way to fix the problem and3

that is to get another agreement somewhere else to4

meet the parking shortfall or make the plan succeed in5

the other ways, shuttle.  And I don't want to steal6

Marty's thunder.7

MR. WELLS:  That's okay.  You're doing a8

great job.9

CHAIRPERSON GRIFFIS:  Let's move ahead10

then.11

MR. WELLS:  Good afternoon.  I am Marty12

Wells and I would like to present the TMP as quickly13

as I can.  Okay.14

CHAIRPERSON GRIFFIS:  Hopefully, at some15

point, the screens on the side are also going to come16

on and you will be able to see this if you can't see17

the actual projection.  But if you cannot, you should18

move around and make sure that you're comfortable and19

able to view this.20

MR. WELLS:  Well, we're going to have to21

do that.  Well, my able assistant will assist me here22

at the computer, Maria.23

Firstly, let me orient you to -- just go24

to the first slide, Maria.  This is the site plan.25
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This is the site plan for The Lab School.  The1

familiar Castle is here.  This is the new gym.  This2

is the on-site parking lot.  There is some parking in3

the back, in the rear of the gym.  This is Macarthur4

Boulevard, Reservoir Road.  This is Whitehaven Parkway5

and these are the angled parking spaces that we're6

proposing.  Next slide.7

There are 43 of them, angled spaces.  Next8

slide, please.  They are highlighted here in yellow.9

This design, for anyone who knows Whitehaven Parkway,10

would be familiar to you if you knew the east end of11

the Whitehaven.  When you're at St. Patrick's, it's12

the same design, same design standards, the same DDOT13

design standards that are proposed here as at the east14

end.15

CHAIRPERSON GRIFFIS:  Is St. Patrick's on16

public space?  Do you know?17

MR. WELLS:  It is.  Highlighted in blue18

here is the proposed new sidewalk.  As Ms. Prince has19

described, there is no sidewalk on either side of20

Whitehaven Parkway now.  Anyone walking along this21

roadway does so in the paved area.  This would add a22

sidewalk on the south side which would connect to the23

existing sidewalk at St. Patrick's.  Next slide.24

To do this, the 33 foot cross-section of25
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Whitehaven would be widened by 23 feet.  This is the1

existing edge of pavement right here.  There would be2

an additional 5 feet of pavement for maneuvering3

space.  The depth of these parking spaces measured4

perpendicular to the center line of Whitehaven is 185

feet.  There then would be a 5 foot planted area and6

a 6 foot sidewalk.  And these dimensions are the same7

dimensions as the east end of Whitehaven, the existing8

angled spaces.  Next slide, please.9

Here is the rub.  Today the school has 8710

self-parking spaces on the subject property.  Next.11

The actual requirement for the 182 faculty and staff12

and the assembly area provided for the high school by13

your regulations is 130 spaces, so you can see we're14

short.  Next slide.15

The actual, the real parking demand,16

however, is 175 spaces.  If one counts the number of17

folks, the number of Lab School faculty staff, a few18

students, visitors and so forth, at its peak in the19

late morning there are about -- by our measurements20

back in October of this year, there are 175 parkers at21

one instant.  So they are on this site.  Most22

significant for the community and this Board is there23

is spill-over, legal parking on streets as well as the24

CVS lot and elsewhere.  That is the nub of the25
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problem.  Next slide.1

We have a plan.  In fact, we have two2

plans.  We have a Plan A and Plan B.  Plan A is with3

the angled parking spaces and the goal is quite4

simple.  To mitigate or bring into balance what is5

currently imbalanced, we want to bring the supply up6

and the demand down, so they are equal or perhaps7

there are a few more parking spaces than there are8

demand for spaces.9

We want to do that in this fashion.10

Again, we have got 87 parking spaces now.  Next.  We11

propose 20 on-site stacked parking spaces, park in the12

aisle, intersticial spaces and so forth.  Our proposal13

is to add the angled spaces.  Now, there are 43 angled14

spaces that are proposed.  Today along this same15

stretch of curb line, some 17 cars can park.  So the16

net additional capacity is 26 spaces.  Next.17

We want to lease 15 spaces probably on the18

George Washington University Mount Vernon Campus, but19

it might be elsewhere, Safeway or some other place.20

So the total supply would be 148 spaces.  So we would21

be going from 87 spaces to 148 spaces.  Next slide.22

We propose to decrease the demand down to23

130 parkers, so compare.  Before we go to that just24

compare the 130 to the 148.  We would have more spaces25
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than we have parkers who want to use those spaces.  So1

there would be a balance and we would have a small2

reserve.3

The way we're going to do that or propose4

to do that in Plan A is to get additional riders on a5

shuttle bus that the school is currently operating,6

operating between Metro stations and the campus.7

During our surveys there were 14 faculty staff and8

others who used the shuttle bus.  We want to increase9

that up to just under 50 passengers, so increase it by10

another 35.  Next.11

Car-pool.  We would like to promote car-12

pool amongst the faculty and staff and to do that, we13

would reserve five on-site parking spaces for car-14

poolers.  Next.15

So we're bringing the 175 current parking16

demand down to 130.  The 130, which happens to be your17

zoning parking requirement, is less than the 148 we're18

proposing to provide.  That is Plan A.  That is with19

the angled spaces.20

If we did not have the angled spaces,21

next, we would go to Plan B and Plan B involves the22

following.  87 spaces, next, again use the 20 on-site23

stacked spaces, next, lease more off-site spaces.  So24

instead of leasing 15 spaces, in this example we're25
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increasing it to 30 spaces.  One possibility among1

others would be perhaps to lease 15 from GW, 15 from2

Safeway or somebody else.  Next.3

So we would have 137 parking spaces, next,4

and we have the same demand strategy here.  Reduce the5

demand from 175 down to 130 and to do that, next, we6

would put people in shuttle buses, we would encourage7

people to car-pool and we would reduce from 175 down8

to 130.  130 is less than 137.  Next.9

For your knowledge, the school is10

operating a shuttle bus.  It's called the Dragon11

Mobile.  I love that.  Right now the school is12

connected to the Tenley Metro along this route and13

also from -- the school is connected down to the14

Rosslyn Station in Arlington.  Next.15

There is also -- there are evening16

classes.  There is an evening shuttle.  It's a loop17

that connects the school with the Foggy Bottom-GW18

Metro Station, the Dupont Circle Metro Station and19

back to the school and there are three circuits in the20

evening.  Next.21

Our Transportation Management Plan, to22

summarize, next, our parking supply is the 20 on-site23

stacked spaces, the 43 angled spaces, 15 leased24

spaces.  Our parking demand we are attempting to25
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reduce through the use of public transportation and1

we're doing several things, the school is doing2

several things to promote the use of public3

transportation.4

They are issuing SmartBenefit or5

Metrocheks at the rate of $105 per person per month.6

Currently there are 48 participants in that, very7

encouraging because we need to get another 45 or 358

folks on the shuttle.  This is one of the ways we're9

going to entice them to use the shuttle, subsidize10

their Metro fare.  Next.11

The shuttle is free.  Next.  The school is12

offering a guaranteed ride home.  If you used to use13

your car and you felt a certain comfort that, for14

example, if you're a parent and you were concerned15

that if my child gets sick in the middle of the day,16

I need transportation to get back out to northwest17

Washington or Prince George's County or Fairfax,18

Virginia, if I don't have my car, what do I do?19

The school has said we will guarantee we20

will get you to your home.  It may be a taxi ride.  It21

may be the use of the shuttle in the middle of the22

day.  Peter Braun might use his personal car.23

Whatever it takes, we're going to get you to your sick24

child.  Next.25
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Of course, we will provide, the school1

will provide information on the services available,2

next, route maps and schedules and so forth, web3

links.  Next.  School-wide meetings promote the4

importance of using public transportation.  Work with5

neighboring schools and institutions.6

There is a theme developing here.  The old7

school has shuttle buses.  St. Patrick's has shuttle8

buses.  The university has the Colonial Express.  Lab9

School now has a shuttle bus.  While I can't represent10

any firm arrangements, it seems like the meeting of11

very smart minds can coordinate this as a system.12

Next.  Car-pools, next, reserve five on-13

site spaces for car-poolers, next, encourage parents14

to car-pool.  Frankly, the average vehicle occupancy15

for parents driving students to and from school is16

low.  It could be increased.  Next, school bus17

service.18

What you see here on the image that is19

kind of wallpapering this slide, this is the Castle.20

There are many, many yellow school buses operated by21

many different jurisdictions that carry, I believe,22

about 41 percent of all the students, so that's a good23

thing.24

Next, bicycles.  There are limited25
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bikeways and bike lanes, but to the extent that that1

can be encouraged, the school does.  Next, high school2

drivers.  It is restricted.  Unlike some other high3

schools in the District, driving by students is not4

permitted, except in hardship cases, and I believe5

currently there are about five such cases, next, and6

there are sanctions if you don't do what you're7

supposed to do.  Next, next.8

Traffic management.  There are several9

things.  I won't belabor the point but, Maria, if you10

would just go through those real quickly.  The Board11

can read those.  There are several actions that the12

school is taking to monitor and mitigate their traffic13

impacts.  Next.14

Monitoring, this is important.  How do you15

know the school is going to do what they say they are16

going to do?  The proposal is to monitor the traffic17

and parking situation for each spring and fall18

semester, do that 30 days, within 30 days of the start19

of those semesters, next, and we would measure very20

specific things and they are listed here.  I won't21

read them all, but you can read them at your leisure.22

They are in my report.  Next.23

Reporting.  If the school measures24

transportation characteristics within 30 days, they25
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then would turn around and report within 45 days of1

each of those measurements or surveys and those2

reports would be distributed to DDOT and the ANC.  I3

assume the BZA does not want to receive those reports.4

Next.5

Enforcement.  Let's benchmark the6

performance.  The school has not waited for your7

decision, respectfully has not waited for your8

decision.  They are going about implementing the TMP.9

The school is committed to this.  They are operating10

the shuttle bus, for example.  They are out of pocket11

cash for the Metrocheks, so they are actually12

implementing this.13

What we propose to do is benchmark their14

success next fall semester, the fall of 2006, give the15

school a year to fully implement and be successful16

with the program.  And if they are not, they have to17

do something about it.  If within 30 days of the start18

of the fall 2007 semester, if they have not indeed19

brought parking demand and supply into balance, they20

will be compelled to find additional off campus21

parking spaces.22

And that concludes my direct presentation.23

Thank you.24

CHAIRPERSON GRIFFIS:  Thank you very much.25
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MS. PRINCE:  That concludes our1

presentation.  Peter Braun, who is in charge of the2

implementation of the TMP and actually is very3

familiar with all of the shuttle bus, Metrochek4

procedures is here to speak from his down in the5

trenches experience should you have questions6

specifically for him.  But other than that, we have7

completed our presentation.8

CHAIRPERSON GRIFFIS:  Excellent.  Thank9

you very much.  Why don't we take Board questions at10

this time?  And this may go to actual implementation,11

but, Mr. Wells, let me ask you specifically.  On Plan12

A you were talking about the anticipation of13

increasing the car-pool and the shuttle bus by 35, and14

I imagine that would be participants, individuals.  Is15

that right?16

MR. WELLS:  Yes.17

CHAIRPERSON GRIFFIS:  And what measures18

were you understanding that that could happen or what19

is your professional understanding of how that20

happens?21

MR. WELLS:  It can happen with work and it22

can happen by offering this service for free.  It can23

happen by subsidizing Metro fares to the extent that24

paying for public transportation is an impediment.  If25
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we subsidize, if the school subsidizes Metro fares,1

that can be an incentive.2

The school may say if you're a new3

employee, you may not park.  You must take public4

transportation.  That is the stick.  The carrot is5

we'll help pay for that and we'll get you from the6

Metro station to campus and we'll do that in a7

reliable and comfortable fashion.  This can be8

achieved.  It will take work.  It will take a9

commitment by the school and the school is committed10

to making it work.11

CHAIRPERSON GRIFFIS:  And Plan A, in your12

professional opinion, how long would it take to13

achieve that goal based on changing habits and routes14

to school?15

MR. WELLS:  I think given a year, I think16

that's plenty of time to do that.17

CHAIRPERSON GRIFFIS:  Okay.18

MR. WELLS:  I believe when we --19

CHAIRPERSON GRIFFIS:  So that over a20

school year it seems that might be fully realized?21

MR. WELLS:  I'm sorry?22

CHAIRPERSON GRIFFIS:  Over one school23

year, Plan A, if it was adopted in that direction,24

might be fully realized?25
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MR. WELLS:  Yes, I believe it could be.1

CHAIRPERSON GRIFFIS:  Should be, if that's2

what --3

MR. WELLS:  If they promote it now.  What4

has happened, the advice I have given the school is5

don't take a shotgun approach to this TMP.  Focus on6

a few things and do them very well at the very7

beginning.8

Create the buzz and the buzz is, you know,9

I have tried this.  One faculty member, one staff10

member talking to another.  You know, I have tried it.11

Peter said it would work and, you know what, it works.12

You know, the bus is kind of cool.  You know, it's13

comfortable.  It gets me directly from the Metro14

station to school.  The school is helping to pay the15

Metro fare.  And you know what?  Driving here was a16

pain to begin with.17

CHAIRPERSON GRIFFIS:  Right.18

MR. WELLS:  And I have found that this19

kind of works and I kind of like it.  And I think if20

you create that buzz, you're -- it's culture change.21

CHAIRPERSON GRIFFIS:  Right.22

MR. WELLS:  Culture change.  Now, if you23

look next door for example, next door at St.24

Patrick's, they went through a culture change.  They25
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became -- they evolved from basically a lot of one1

person single occupant student -- I don't know what2

the term is for that, but one student per car and they3

have become a car-pool culture and they have evolved4

to that place.5

What we're talking about here is The Lab6

School similarly evolving.  It's a different plan7

because it's a different school, different personality8

and I think it can work.9

CHAIRPERSON GRIFFIS:  Okay.10

MR. WELLS:  That may have been more answer11

than you wanted.12

CHAIRPERSON GRIFFIS:  No, no, no, that's13

fine.  Other questions?14

VICE CHAIR MILLER:  Could you tell us a15

little more about St. Patrick's angled parking, what16

the history on that was?17

MR. WELLS:  When I first started to18

consult with St. Patrick's, those spaces were already19

built, but my understanding was that they were built--20

this is my understanding, perfect or imperfect as it21

might be.  My understanding is they were built at St.22

Patrick's expense which is, indeed, what The Lab23

School is proposing to do.  The plans were reviewed24

and approved by DDOT and, of course, they would have25
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to be in this instance as well.1

You can ask a variety of people how well2

or poorly those angled spaces work.  I think the vast3

majority of people would say they work very well.  It4

has increased the parking supply.  It has not5

disrupted the traffic.6

People by and large use them the way they7

are intended to be used and they have been a great8

success, and a new sidewalk came as part of that plan9

and I believe they pay rent to the District.  That is10

to be confirmed, but I believe that to be the case.11

So they have been a resounding success.12

VICE CHAIR MILLER:  How many spaces are13

over there?14

MR. WELLS:  That's a great question.15

VICE CHAIR MILLER:  Thanks.16

MR. WELLS:  38, I'm told, and I believe17

images or photographs of the St. Patrick's spaces were18

provided in one of the submissions in this case.19

COMMISSIONER MITTEN:  Mr. Chairman?20

CHAIRPERSON GRIFFIS:  Yes.  Let me get one21

clarification question, Mr. Wells, and all this22

information that you're putting in in terms of the23

last study of or the last submission and your previous24

TMP analysis, that is based on current conditions.  Is25
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that correct?  It's based on the current faculty and1

current students?2

MR. WELLS:  Yes, let me be very clear.3

When we took our surveys, and all of this is based on4

our surveys, there were 182 faculty and staff.  That5

is a greater number than the 95 cap.6

CHAIRPERSON GRIFFIS:  And the student7

enrollment?8

MR. WELLS:  So this plan -- the student9

enrollment was 330 students.10

CHAIRPERSON GRIFFIS:  Right.11

MR. WELLS:  I believe the current cap is12

310.13

MS. PRINCE:  310.14

CHAIRPERSON GRIFFIS:  310.15

MR. WELLS:  So --16

CHAIRPERSON GRIFFIS:  So all your17

projections or figures today in terms of demand, in18

terms of anticipation of how the demand for parking19

could be reduced is based on the 182 faculty staff and20

330 students, which is the current condition?21

MR. WELLS:  The short answer is yes.  The22

longer answer is dismissing faculty and staff or not23

or decreasing enrollment is not part of this plan.24

CHAIRPERSON GRIFFIS:  Right.  Okay.  Ms.25



33

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

Mitten?1

COMMISSIONER MITTEN:  Mr. Wells, you have2

described very briefly today and in the past that in3

terms of traffic management the measures that the4

school has taken, and we have a letter in the record5

from Officer McElwee of his observation --6

MR. WELLS:  Yes.7

COMMISSIONER MITTEN:  -- on a particular8

day.  Can you reconcile your view on the sufficiency9

of the traffic management measures that are being10

taken with Officer McElwee's letter?11

MR. WELLS:  Yes, I saw that letter.  Was12

that a police letter?13

COMMISSIONER MITTEN:  He is a traffic --14

police service area traffic officer.15

MR. WELLS:  Yes.  I guess this is a police16

-- it's not written on police letterhead, but every17

system can be improved.  It's not perfect.  No system18

is perfect.  I believe Mr. McElwee commented that a19

great deal of this concerns the traffic operation on20

Whitehaven Parkway, observing some dos and don'ts.21

Part of our proposal with the angled22

parking spaces would greatly clean up, if you will,23

Whitehaven Parkway.  That is part of why we favor Plan24

A.  The major point of congestion, if there is25
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congestion on this campus, is at the main driveway, at1

Macarthur and Reservoir Road.  There is an on-demand2

or demand responsive traffic signal there.3

From time to time, although it has gotten4

better over time, congestion on the campus occurs when5

a queue develops for cars waiting to turn left, for6

example, from Macarthur into the campus.  The police7

officer that monitors that shoos those folks away.  He8

says go around the block, come back when the queue9

clears out.  So it works relatively well.  It's not10

perfect.  There is congestion from time to time, but11

that is my response.12

COMMISSIONER MITTEN:  So based on what was13

observed, you're not recommending any additional14

traffic management measures?15

MR. WELLS:  Well, monitoring is a good16

idea to -- perhaps to station some school staff on17

Whitehaven Parkway.  Parents are not supposed to stop18

on Whitehaven and drop off students.  They are19

supposed to do that in the main driveway.  Greater20

vigilance on that score would be helpful.21

I believe in the past, from time to time,22

Lab School buses have been parked on Whitehaven23

Parkway.  I have seen that from time to time.  Now,24

they are on the campus.  They are parked on the school25
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driveways or on their site.  So I think the school is1

taking steps to address the kinds of issues that the2

officer has listed in his letter.3

COMMISSIONER MITTEN:  I think I would find4

it helpful if there was an additional commitment by5

the school, not necessarily have more off-duty police6

officers, you know, one may be sufficient for the7

role, but to have what you just suggested which is a8

greater sort of involvement by staff to make sure that9

the rules are being enforced because, you know, I find10

the observation that the officer made that it is -- it11

does not appear to me that anyone is in charge of the12

arrival or dismissal.  That could certainly be13

remedied if there were staff out front.14

MR. WELLS:  Your observation is noted.15

The head of school is behind me nodding her head yes,16

that they agree to more closely monitor the school's17

impacts on Whitehaven Parkway.18

COMMISSIONER MITTEN:  If we could, not19

right at this moment, but if we could get a specific20

commitment about number of staff and what they would21

do, I think that would be helpful.22

MR. WELLS:  Okay.23

COMMISSIONER MITTEN:  Thank you.24

CHAIRPERSON GRIFFIS:  I think the key to25
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that is going to be the location.  I mean, where are1

these people going to be and not take them out of2

maybe doing something other that is actual functioning3

in getting it done.  I think it's an excellent point,4

if we just get clarity of how the school could5

monitor.6

MR. WELLS:  Yes.7

CHAIRPERSON GRIFFIS:  And where it8

monitors itself.9

MR. WELLS:  Yes.  I believe -- somebody10

can correct me if I'm wrong, but I believe on the day11

the officer made some of these observations, there was12

a sick child at school and there was an emergency13

pickup situation and that led to some confusion.14

CHAIRPERSON GRIFFIS:  Very well.  Others?15

Mr. Etherly?16

BOARD MEMBER ETHERLY:  Thank you very17

much, Mr. Chair, very quickly.  Mr. Wells, you noted18

the instance of hardship drivers and I just wanted to19

make sure I understood hardship cases as far as20

student drivers.  You noted that that number tends to21

be in the neighborhood of five?22

MR. WELLS:  That's my understanding, that23

there are currently five.24

BOARD MEMBER ETHERLY:  And that is on a25
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daily basis?1

MR. WELLS:  Correct.  My understanding --2

Peter Braun is here and he probably could answer that3

more directly --4

BOARD MEMBER ETHERLY:  Okay.  Okay.5

MR. WELLS:  -- and authoritatively than I6

could.7

BOARD MEMBER ETHERLY:  It's a small point,8

but it perhaps would be helpful if Mr. Braun could9

come forward.  What I want to get a sense of is as you10

indicated in your presentation, obviously, it's kind11

of a close count.12

MR. WELLS:  Right.13

BOARD MEMBER ETHERLY:  So every individual14

vehicle, every driver has an impact.  So I just wanted15

to get a sense of, one, what that number is and I16

think you have indicated that it's about five on a17

daily basis, maybe more, maybe less, and if you could18

walk through how that process is undertaken, if I'm a19

student and I have a hardship case.  I just want to20

get a sense of what the possibilities are with that.21

MR. BRAUN:  Certainly.22

BOARD MEMBER ETHERLY:  And if you could23

turn on your microphone, please, Mr. Braun.  Thank24

you.25
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MR. BRAUN:  My name is Peter Braun.  I am1

the director of operations for The Lab School of2

Washington.3

We currently have five students.  The4

process is as simple as it goes to the head, Dick5

Meltzer, who is the head of the high school, and they6

more or less plead their case which is usually based7

on the fact -- I think two of them are -- two of them8

right now are medical in the sense that they come from9

quite a ways and if they were to take a bus, it would10

be too far for them to go.11

One of them is out -- I think one of them12

has a situation where both parents can't bring them,13

one because of a medical delineation and in the other14

case, the father is working.  But in any case, it's15

reviewed by the head of the upper school who does it16

and says yes or no.  And he has a number of kids or17

students that have come before him and said, gee, I18

want to drive and he has had to say no, you can't.19

And, actually, one of the things that we20

have realized is that as the school year goes on, that21

we haven't thought of, is we have more people coming22

of age to drive as it goes on.  So that's what we're23

doing.24

I can also address that we do have a staff25
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member.  This is -- I don't know if I can do this, but1

we do have a staff member who is assigned to be out in2

the back on Whitehaven on a daily basis.3

BOARD MEMBER ETHERLY:  Okay.  So once a4

hardship case is granted, that is essentially a yearly5

grant, so to speak, so that student -- or does it6

vary?  So far there's five.7

MR. BRAUN:  I'm sorry.  Well, the student8

would only be for probably two years --9

BOARD MEMBER ETHERLY:  Okay.10

MR. BRAUN:  -- it would be that they would11

be driving.  So I would assume unless something12

changed, we could certainly review it on a yearly13

basis.  This is -- but it would be reviewed and I14

would assume if nothing changed, if we said a student15

-- if Peter the student could drive on Year A, he16

could drive on Year B.17

BOARD MEMBER ETHERLY:  Yes.  And based on18

your experience, would you say there is any market19

change from year to year in terms of your hardship20

cases?  As you indicated, as students stay with you21

some may come of age from the standpoint of being able22

to drive, but you don't necessarily anticipate or23

typically see some large bump up because all of a24

sudden you have --25



40

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

MR. BRAUN:  No, we're trying to keep it as1

low as possible.2

BOARD MEMBER ETHERLY:  Okay.3

MR. BRAUN:  I mean, that is our goal.4

BOARD MEMBER ETHERLY:  Excellent.5

MR. BRAUN:  And, obviously, we have got6

teenagers coming after us.  It's not always an easy7

goal but --8

BOARD MEMBER ETHERLY:  And the Chair9

indicated that with gas prices continuing to rise, you10

may have --11

MR. BRAUN:  Yes.  Actually, if I could add12

something on that.  One of the things that just13

happened the other day was I had a teacher who came to14

me and said, my God, I pay $18.50 a day for fuel and15

so forth and she wanted to jump right on and said how16

can I sign up?  And, of course, I'm happy to see17

anybody that I can add to the shuttle, so I was happy18

to see that.  But I guess gas prices are helping us in19

a perverse kind of way.20

BOARD MEMBER ETHERLY:  Okay.  Thank you.21

Thank you, Mr. Chair.22

CHAIRPERSON GRIFFIS:  Excellent.  Any23

other questions?  Let's go to cross.  Does the ANC24

have any questions?  Where is the ANC?  Any cross?25
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Very well.  Let's move ahead then if there aren't any1

other questions from the Board.2

MS. PRINCE:  Can I just add one point of3

clarification because --4

CHAIRPERSON GRIFFIS:  Certainly.5

MS. PRINCE:  -- Marty referred to some6

photographs.  In my prehearing statement dated7

November 8, 2005 at Tab D we attached numerous8

photographs of the St. Patrick's spaces.  Should9

anybody care to see them, I can submit my copy up if10

you have trouble putting your hands on yours.  And,11

also, I have said this before, but I want to --12

CHAIRPERSON GRIFFIS:  Tab D would show us13

photographs of --14

MS. PRINCE:  The angled spaces at St.15

Patrick's.16

CHAIRPERSON GRIFFIS:  -- one, two, three,17

four, half a dozen photographs of them.18

MS. PRINCE:  Right.  Oh, good, you have it19

handy.  And I have said this before, but I just want20

to eliminate any confusion over this issue.  The St.21

Patrick's spaces were never approved by this Board and22

the reason that they were not is, number one, the23

Board doesn't have jurisdiction over public space and,24

also, they are not required spaces.  St. Patrick's25
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meets its parking requirement on its campus.1

The difference in this case is we have2

applied under section 214 to meet a portion of our3

parking requirement elsewhere, is the magic word in4

the regulations.  So our elsewhere if we use angled5

spaces is the angled spaces.  Our elsewhere if we6

don't use the angled spaces is GW or Safeway or7

alternate other parking locations.  So that is why you8

didn't see these spaces before, yet you are seeing The9

Lab spaces.10

CHAIRPERSON GRIFFIS:  Right.  That's an11

excellent clarification and I think for the Board's12

understanding, it's more of the physical view of how13

they are put there and then actually the utilization14

of it.15

MS. PRINCE:  Exactly.16

CHAIRPERSON GRIFFIS:  While you bring that17

up, one last quick clarification, Mr. Wells.  You in18

one of your PowerPoint slides indicated the wallpaper19

photograph, is what you called it.20

Was that a realistic photograph of the21

situation on the school?  It has the buses that you --22

MR. WELLS:  It is.23

CHAIRPERSON GRIFFIS:  -- called yellow,24

but actually showed up green.  Am I mistaken that25
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those are District of Columbia public school buses?1

MR. WELLS:  Well, they are public school2

buses from the District of Columbia, from Prince3

George's County.4

CHAIRPERSON GRIFFIS:  And they are5

bringing students?6

MR. WELLS:  From Montgomery County.7

CHAIRPERSON GRIFFIS:  Bringing students to8

the campus?9

MR. WELLS:  Yes, the students with special10

needs --11

CHAIRPERSON GRIFFIS:  Right.12

MR. WELLS:  -- that can't be met in those13

jurisdictions that are met with great skill at this14

school.15

CHAIRPERSON GRIFFIS:  Okay.  Good.  And16

that's a good clarification.  Okay.  Anything else?17

VICE CHAIR MILLER:  And I just had a18

couple more questions on the angled parking at St.19

Patrick's.  When was that created?20

MS. PRINCE:  10 years ago, I believe.21

Actually, Ken Laden can help with this because the22

spaces were approved by his predecessor, Gary Burch,23

right before Gary retired and rental is paid to the24

District of Columbia in the amount of, approximately,25
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$11,000 a year.1

VICE CHAIR MILLER:  And was there2

community opposition to those spaces, do you know?3

MS. PRINCE:  Actually, as I recall at the4

time of the -- that those angled spaces were approved5

by DDOT, that part of Whitehaven was actually in the6

Georgetown ANC-2D and I believe that that ANC did7

support the spaces, but I wouldn't swear to it.  But8

as I recall, it did.  It was -- I believe that ANC-3D,9

which now has jurisdiction, did not get involved in10

the angled spaces, but Mrs. Gates is here and I'm sure11

her recollection is better than mine.12

VICE CHAIR MILLER:  Okay.  Thank you.13

CHAIRPERSON GRIFFIS:  Excellent.  Anything14

further?  Very well.  Thank you very much.  We may15

have last minute questions, but why don't we move16

ahead?  Mr. Laden has been referenced now several17

times.  Why don't we call up DDOT to present their18

most current analysis and also I think the Board was19

actually looking for, if possible, the reaction to20

some of the recent submissions of the school in terms21

of their statistical analysis and also their22

anticipated success of their TMP.23

But with that, a very good afternoon to24

you, sir.25
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MR. LADEN:  Thank you very much.  Mr.1

Chairman, Members of the Board, for the record, my2

name is Ken Laden.  I'm the associate director for3

transportation policy and planning at the D.C.4

Department of Transportation.  I didn't have any5

statement specifically for the Board today.  I'm here6

primarily to answer questions, but, as you have7

indicated, we have recently received a modified8

Transportation Management Plan.  We have taken another9

look at Whitehaven Parkway, the physical condition,10

the proposed enhancements that are being recommended11

by the school.12

I have attempted to do a little bit of13

research on the St. Patrick's angled parking and the14

history of that, but I have not been successful in15

getting full understanding of that history from our16

Public Space Permits Office, but the information just17

provided, I think, is helpful in terms of establishing18

what the principles were there.19

The situation is a little different from20

most of the school cases that come here in that the21

transportation issues typically focus on management of22

the student delivery to the schools.  In this case23

we're really looking at parking demand for faculty and24

staff.  So to a certain extent, that seems to be25
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something that's a little bit more manageable, in that1

you're not dealing with 300 to 500 parents who have2

their particular needs and wants, but you're dealing3

with your faculty, which you presumably have a little4

more control over.5

When the case was first brought to us,6

there really wasn't any Traffic Management Plan at7

all.  We had an existing situation where we had been8

hearing about complaints of parking and parking in the9

neighborhood and that there wasn't adequate capacity10

within the school to handle the student or the faculty11

and the support staff needs.12

In meeting with the applicant and their13

consultants, we said, you know, well, let's get a14

Traffic Management Plan together.  There has been now15

at least two iterations of that which we have looked16

at and I think they have been making continuing17

progress.  Our goal in starting out was that the18

school should supply its parking demand on-site, if19

possible, and that's I think what our first testimony20

indicated and also our second set of comments that21

came, I believe in March.22

We wanted basically the school to solve23

its own problems and not be reliant upon the District24

Government or the people of the District of Columbia25
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to solve their parking problems.  It sort of opens a1

bit of a pandora's box for us, even if they are paying2

a public space permit fee, in that we get a lot of3

requests for well, you know, can we just use this curb4

space for this purpose or this curb space for that5

purpose.6

And, you know, with the recent news on7

church parking issues and school parking issues, it8

just -- we could very easily, I think, rent out all of9

the curb space in the city for exclusive uses and have10

nothing left for the general public.  So part of this11

is a philosophical issue of whether or not the school12

is making a good faith effort to try to control its13

own needs.14

It seems like they are approaching that15

and it seems, in fact, listening to the testimony this16

afternoon and looking at their most recent report,17

they do have a Plan B, where they can basically meet18

their needs under the guidelines that I suggested back19

in the winter of earlier this year, which is to, you20

know, squeeze as many spaces as you can into your lot21

and for those, use incentives to get staff to car-22

pool, take mass transit and also if you need to make23

up a little bit of gap, rent those spaces at adjacent24

properties, rather than rely upon the District to25
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provide those spaces to you.1

So it seems like they have approached that2

and can get to it under their Plan B.  Whether or not3

the school is going to be able to meet their goals of4

increasing the amount of transit benefit users and5

car-pool users or van-pool users, again, I think6

that's largely under the school's control.  And if7

they want to do a good job of that, they can.  So I8

think it's a level of effort issue.9

And again, if they are having to submit10

monthly reports to us and the ANC, it's a way of11

keeping their feet to the fire.  So I think there's12

some ability here to be able to address those needs.13

At that point, I'll -- at this point, I'll stop and14

take any questions you might have.15

CHAIRPERSON GRIFFIS:  Excellent.  Thank16

you very much.  We do appreciate it and I appreciate17

all the actual reports, submissions that you have put18

in.  Let me pick up on the last that you just talked19

about.  As I understand it, you're still holding to20

the position that it's bad policy, essentially, for21

leasing out curb space for private parking22

requirements.  Is that correct or parking uses?23

MR. LADEN:  Correct.  I would rather make24

that the exception and as just pointed out at the25
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concluding comments of the applicant, the coral area1

or apparent coral area condition at St. Patrick's is2

a little bit different in that they are not requiring3

those spaces to meet their zoning demands.4

CHAIRPERSON GRIFFIS:  But they are still5

programmed for the sole use of the St. Patrick's, are6

they not?7

MR. LADEN:  Yes, and, in fact, when I went8

out and took a look at that this morning, that kind of9

surprised me a little bit to the extent that it had10

been designated for the sole use.11

CHAIRPERSON GRIFFIS:  Right.12

MR. LADEN:  Granted, if they are paying13

rent for that space, that obviously they are14

compensating the city for use of that public space,15

but it does give me some concern given the amount of16

demand we are now seeing.  Frankly, as the city gets17

more affluent, more people have cars and want to store18

them on the street.  And as we take public space out19

of public use, it makes our congestion problems that20

much worse.21

CHAIRPERSON GRIFFIS:  And I don't disagree22

with that overall in citywide, but help me understand23

in my look at what's been presented in this case.  The24

road that it's on is Whitehaven.  Is that correct?25
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MR. LADEN:  Correct.1

CHAIRPERSON GRIFFIS:  Yes, Whitehaven.  Is2

there a growing demand for street parking on that that3

you see?  Well, in addition to that, is there any4

benefit that comes to the city by having Lab School5

actually recreate that kind of curb line on that6

extent of the area?  I mean, the applicant has put in7

an awful lot of testimony about how awful it is right8

now.  People walking in the middle of the street.  It9

just seems to be chaos as has been pictured.10

Is there not some benefit long-term for11

having, essentially, sidewalks paid for by the school?12

MR. LADEN:  Yes, there is a benefit to the13

school constructing the angled parking and putting in14

a sidewalk.  The current condition of the roadway,15

that lower portion, if I could call it that or that16

western portion of Whitehaven is pretty lousy,17

whereas, the area to the east of St. Patrick's where18

there has been some infrastructure investment is19

better.20

Getting back to the earlier question of21

again whether or not there is other needs for the22

angled parking along Whitehaven, Whitehaven is pretty23

much institutional uses.  There are schools on both24

sides really.  There is a couple of residential25
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properties there.  So there's not a lot of residential1

demand right on Whitehaven.  It's mostly like a2

collector street or a cut through street between3

Foxhall and Macarthur.4

The only demand really there is for the5

school.  And the question to us is whether or not we6

are going to be establishing a new policy here where7

public space is committed to private use to meet8

zoning standards.9

CHAIRPERSON GRIFFIS:  Yes.10

MR. LADEN:  That was not the case in St.11

Patrick's.  St. Patrick's, they were able to negotiate12

for this use, but they met their zoning requirements13

through the parking garage.14

CHAIRPERSON GRIFFIS:  Right.  Right.  So15

my understanding, it would be your agency view that if16

you were to go ahead with this scenario, it would17

actually establish a policy?18

MR. LADEN:  Well, you would be19

establishing as part of your Zoning Order that you20

would permit these angled spaces.  And then our Public21

Space Committee would have to decide whether or not it22

agreed with that.23

CHAIRPERSON GRIFFIS:  Indeed.  Okay.  24

MR. LADEN:  And either grant them or not25
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grant them.  What happens if you issue them, the order1

saying yes, you can expand your students and you can2

expand your faculty to whatever the number is and then3

we say sorry, we would rather not issue you a public4

space permit.5

CHAIRPERSON GRIFFIS:  Right.  That's an6

excellent point.  Good.  Ms. Miller?7

VICE CHAIR MILLER:  But I think in this8

case, they have a backup, the way I see it.  For9

instance, if DDOT didn't approve, they could lease the10

spaces, which would be their Plan B.11

MR. LADEN:  Correct.12

VICE CHAIR MILLER:  Is there any other13

downside to using Whitehaven Parkway as angled14

parking?15

MR. LADEN:  The only other downside would16

be to make sure that as individuals are parking their17

vehicles in that area, they are not interfering with18

whatever bus traffic or other traffic is occurring.19

Again, it's manageable with proper control and as20

people get used to that new configuration, so no, I21

don't think there's any fatal flaw there.22

VICE CHAIR MILLER:  And are you satisfied23

with their TMP, either Plan A or Plan B, to deal with24

the traffic and parking generated by the current25
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enrollment and faculty and staff?1

MR. LADEN:  Well, again, the current2

enrollment seems to be managed effectively through bus3

traffic.  It seems like they have got a handle on4

their student drive-in population, if you will, or5

their car-pool population.  Again, that's why this is6

a little bit different than the St. Patrick's case,7

which we spent days and days negotiating how their8

Traffic Management Plan was going to work for student9

delivery and student pickup.10

Here it is managing faculty parking.  And11

again, I think that's more manageable.  The plan that12

they have submitted looks good.  If they could13

increase their use of those transit incentives, the14

shuttle bus, car-pooling to maybe bump that up to15

instead of 35 additional faculty, 40 to 45, then the16

question of angled parking on the street becomes moot.17

Again, worst case scenario, you know, Plan18

A or Plan B would work.  I would rather see Plan B19

where they rent those additional spaces, rather than20

be relying upon the city providing those additional21

public spaces.22

VICE CHAIR MILLER:  And if they did the23

angled parking, then would the public be using the24

spaces on the weekends and on the evenings?25
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MR. LADEN:  Yes, we would have to figure1

out what the conditions would be for use of those.2

But again, there doesn't appear to be a lot of, you3

know, residential demand on that two block or one4

block section, depending on how you look at it.5

VICE CHAIR MILLER:  Thank you.6

CHAIRPERSON GRIFFIS:  And quickly, you7

raised a question in your last submission that you8

weren't clear on how many car-pool participants9

currently exists.  Was that question answered in the10

information that was submitted?11

MR. LADEN:  Yes, but again, I think this12

is an evolving process.  They are really just13

initiating, if I understand it correctly, the bus14

service, the transit, benefits are only just now being15

created.  As Mr. Wells indicated, it takes a little16

bit of time to change people's patterns and get used17

to the idea of taking transit or car-pool instead of18

driving their own automobile.19

CHAIRPERSON GRIFFIS:  What's your opinion20

on their projection?21

MR. LADEN:  Again, I think their22

projections are very doable.  Again, because it's23

primarily faculty and staff and they don't seem to be24

out of -- you know, overly optimistic, but it will25
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require a serious commitment by the school to address1

these.  And I'm just afraid that if we provide X2

number of parking spaces along the, you know, street,3

that sort of dampens the zeal by which they might try4

to encourage car-pool and transit uses.5

CHAIRPERSON GRIFFIS:  That's an6

interesting point to bring up.  Is it then not all or7

nothing?  Is it a percentage of what's being proposed8

in terms of providing angled parking?9

MR. LADEN:  Well, again, it's hard to say.10

Right now, they have got, let's see if I can check the11

numbers here, a demand of 175 spaces and they want to12

dampen that down to 130.  Again, I think that's13

doable, but if the angled spaces are there, are they14

going to be less inclined to or less concerned about15

hitting that number?  If they are having to negotiate16

with the Safeway or with the George Washington Mt.17

Vernon Campus for those additional spaces, it might be18

a little more pricey and it might be a little bit more19

difficult and they would put more effort into meeting20

it.21

Again, whether it's 45 spaces or 30 spaces22

from a policy angle, we're just as -- you know, we're23

in the same spot.24

CHAIRPERSON GRIFFIS:  Right.  Understood.25
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That's an excellent point to bring up.  Okay.  Ms.1

Mitten?2

COMMISSIONER MITTEN:  What is the3

arrangement for paying the public space rent?  Is4

there like a lease or is there a license or what is5

the legal arrangement that St. Patrick's has to lease6

or that anyone would have to lease public space?7

MR. LADEN:  I'm trying to find out and8

hadn't gotten a response yet from our Public Space9

Permits Office, but I believe it would just be a10

public space permit and it would be much like any11

other permit that they would issue, like for a12

sidewalk cafe or an underground vault or, you know, as13

a condition of the permit, they would need to pay an14

annual fee to the city for the use of that space.15

COMMISSIONER MITTEN:  Is it revokable?  Is16

it revokable by the city?17

MR. LADEN:  I would assume a permit is18

revokable, yes.19

COMMISSIONER MITTEN:  So, you know, I20

understand your point about the distinction between21

the required spaces and then, you know, there's this22

notion of these spaces at St. Patrick's being sort of23

supplemental to their requirement.  But I'm wondering24

why St. Patrick's would bother to pay the public space25
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fee if there actually is no other demand there.  I1

mean, if it's really just them that needs the space,2

why bother to pay?  That just seems to me unnecessary3

on their part.4

And so as an extension of that, I would5

ask you if, I don't know if they would be interested6

in it, but if it is actually true that the demand for7

these spaces is exclusive to the schools on Whitehaven8

Parkway, if The Lab School asked DDOT if they could9

make the improvements that would go along with10

creating the angled spaces, putting in a sidewalk and11

so forth, but not ask for a public space permit to use12

them exclusively, what would DDOT's position be about13

accepting the donation of capital improvements on14

Whitehaven Parkway?15

MR. LADEN:  Well, I think we would always16

be agreeable to accepting a donation of sidewalks and17

curb and gutter and other improvements.  We would need18

to, obviously, make sure that the design plans for19

that improvement were consistent with our design20

standards and that area, at least portions of it, are21

designed for no parking during school times and22

portions of it are designated for residential permit23

parking.24

One possible scenario would be an25
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improvement of that area and have it designed as RPP,1

if that's doable.  But I understand those residential2

properties that are there are now owned by the school.3

Maybe they have been for some time.  I'm not exactly4

sure, but I thought I read in the -- one of the5

documents that the two houses or what appear to be6

residential properties where the RPP designation7

exists are now owned by the school.  So I don't know8

if it qualifies for RPP.9

So what I'm dancing around here is that10

one possibility would be to make -- you know, have the11

improvements made and it becomes free range parking.12

It's not exclusively limited to school use and first13

come, first serve, which for most practical purposes14

would be the applicants.  But again, that perhaps15

addresses the philosophical problem of us not16

providing an exclusive right to use that as part of17

their zoning requirement.  I would have to think about18

that perhaps.19

COMMISSIONER MITTEN:  But so I just want20

to kind of dissect it.  You don't have a -- or DDOT21

doesn't have an issue with angled parking, per se, on22

Whitehaven Parkway.  It's the using, counting this23

particular proposal, these particular spaces towards24

required parking that is the issue?25



59

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

MR. LADEN:  In this case, yes.1

COMMISSIONER MITTEN:  Okay.  2

MR. LADEN:  Our traffic operations people3

did look at the design plans and conceptually agreed4

that yes, this would work.  There is enough physical5

space for angled parking and with the concept designs6

that were provided, it would meet our design7

standards.  And again, I think the traffic is such8

that with proper, you know, caution and management, it9

could be done safely.10

COMMISSIONER MITTEN:  Thank you.11

CHAIRPERSON GRIFFIS:  Interesting point.12

Anything else?  Any other questions?  Would it13

dramatically change your analysis of the application14

if that wasn't designated parking on the angled -- on15

Whitehaven?16

MR. LADEN:  Well, again, we would need to17

get, as I understand it, their required target.18

CHAIRPERSON GRIFFIS:  Okay.  19

MR. LADEN:  Under the Zoning Regulations20

it's 130.21

CHAIRPERSON GRIFFIS:  And how that would22

be satisfied.23

MR. LADEN:  If they came up with 130 by a24

combination of on-site spaces, car-pooling, van-25
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pooling, transit incentives and leased spaces1

elsewhere that totaled 130 and they want to build a2

sidewalk and parking for the city, then I'm not going3

to say no.4

CHAIRPERSON GRIFFIS:  So we have Plan A,5

Plan B and the Mitten compromise.  Okay.  6

COMMISSIONER MITTEN:  It's just an idea.7

CHAIRPERSON GRIFFIS:  All right.  We'll8

call it an idea, no compromise.  Good.  Any other9

questions?  Applicant have any cross?  ANC?10

Excellent.  Thank you very much, Mr. Laden.  Before11

you go, we do appreciate you being here and actually12

it was very informative and quick.  You brought people13

with you?  Who else is here from DDOT?14

MR. LADEN:  I brought Mr. Jeff Jennings,15

who is the Ward 3 Transportation Planner, and Ms.16

Latrina Owens, who is one of our wonderful Capital17

City fellows, who is going to be handling some zoning18

cases for us during this six month rotation, so she19

wanted to see what you guys were up to here.20

CHAIRPERSON GRIFFIS:  Excellent.  Thank21

you very much and a very good afternoon to you, Mr.22

Jennings and Ms. Owens.  It's not always this easy.23

We're always much more difficult, so get ready.  Okay.24

Anything else then?  Ms. Miller?25
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VICE CHAIR MILLER:  Yes, again, I just1

have a question.  With respect to who would approve2

the angled spaces, if they were to be approved for3

exclusive use by the school?  Is that you or is that4

public space?5

MR. LADEN:  A cast of thousands is usual.6

VICE CHAIR MILLER:  Okay.  7

MR. LADEN:  Our Public Space Permits8

Office would submit the request or the application to9

the other branches of the department.  Our staff, my10

staff would look at it and also our traffic operations11

people would take a look at it and supply their12

comments to the Public Space Committee.13

VICE CHAIR MILLER:  Okay.  So from what I14

have been hearing, you say today it sounds like you15

would oppose that, but is that an open question?16

MR. LADEN:  Again, I think if -- we would17

have to take a look at it and we might come up with18

something like the Mitten compromise.  You know,19

again, my concern is that this is a baseline20

requirement of their zoning needs of 130 spaces.  It21

requires, I guess, the Board to commit DDOT to certain22

actions which may or may not be pursued.  I could23

recommend it and for whatever reasons other branches24

of the Government could recommend no.25
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VICE CHAIR MILLER:  Thank you.1

CHAIRPERSON GRIFFIS:  All right.  Good.2

Quick clarification.  I think when we review these3

types of requests, I don't think it is a certainty4

that it would proceed, but we always would look at5

this as a cautionary, if it was to happen, then we're6

evaluating that.  So clearly, if we were to move ahead7

and say that this satisfied, the angled parking, the8

requirements for approval of this application, if they9

then went forth and were not approved, they would,10

obviously, have to come back for a modification,11

because that order wouldn't be standing, because they12

couldn't have fully complied with it.13

So just for clarification there.  If there14

is nothing further then, Mr. Laden, again, a very good15

afternoon to you.  I thank you so much for being here.16

MR. LADEN:  Thank you very much.17

CHAIRPERSON GRIFFIS:  Okay.  Let's move18

ahead.  I don't know if the ANC has anything that they19

want to add to this day of transportation issues.20

Yes?21

MS. GATES:  Good afternoon, Chairman22

Griffis and Members of the Board.  My name is Alma23

Gates and I live at 4911 Ashby Street, N.W.  I am Vice24

Chair of Advisory Neighborhood Commission 3D.  Section25
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206 of Title 11, while broadly written, specifically1

mentions traffic.2

In BZA Application 17383, Advisory3

Neighborhood Commission found the existing traffic4

condition has exceeded the likely to become5

objectionable provision.  And that granting the use of6

public space for parking would have greater7

detrimental impact or impairment of the public good.8

It would also appear to be a reward for noncompliance9

and encourage continuation of the same.10

The 6-0-0 vote of the Commission taken11

November 2, 2005 opposing the use of public space for12

diagonal parking for The Lab School of Washington has13

not changed.  At its special meeting on March 16th,14

the Commission found some positive effort has been15

made by The Lab School towards the implementation of16

its Traffic Management Plan and that with continued17

implementation and enforcement, the TMP has the18

potential to improve current impacts on the community19

when school is in session.20

Working with George Washington Mt. Vernon,21

Safeway stores and the use of on-site stacked spaces,22

the school's traffic expert agreed the school has met23

the parking requirement for 130 spaces and there is no24

longer a need to create angled parking in public space25
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on Whitehaven Parkway.1

The Commission supports DDOT's position2

that this school's demand for parking spaces can be3

decreased further with full implementation of a goal-4

driven TMP, which would include staff car-pooling,5

greater use of the shuttle bus and public6

transportation and coordination with other schools in7

the area that also have shuttle buses.8

Commitment by the school to further9

implementation of the TMP must continue once the BZA10

hearings are complete and the order has been written.11

Another area of the TMP discussed by the12

Commission was the need for the school to establish13

car-pools with an average vehicle occupancy rate.14

Currently, parents park and drop-off and pickup15

students on Reservoir Road or Whitehaven Parkway,16

rather than at the front door of the school.17

Establishing car-pools that follow a required path18

could help eliminate the daily confusion that occurs19

at arrival and dismissal times and improve safety.20

The Commission's letter of March 17th21

noticed that the school has no goals for establishing22

car-pools and that currently the formation of car-23

pools is left up to parents who are provided with a24

ZIP Code list.  Coordination of jurisdictional school25
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buses was also discussed by the Commission as similar1

buses deliver and pickup students at the River School2

on Macarthur Boulevard.3

Decreasing the number of buses that enter4

and exit the neighborhood each day and might carry as5

few as one or two student to each institution would6

help lessen daily school traffic impacts.  The7

Commission found that stationing of a Zipcar at the8

school to be useful to DDOT, but unnecessary, as on-9

site parking of the school is at a premium and a more10

appropriate location could be found elsewhere in the11

neighborhood.12

The Commission and the community have13

witnessed the successful implementation of the Wells14

designed TMP at St. Patrick's Episcopal Day School on15

Whitehaven Parkway.  Three years after its inception,16

that TMP appears to be functioning effectively,17

because St. Patrick's has made a commitment to18

implementation.19

On March 16th, Advisory Neighborhood20

Commission 3D voted 5-0-0 to endorse the TMP of The21

Lab School of Washington as a good beginning to22

require the formation of an implementation schedule23

with an enforcement in semi-annual reporting mechanism24

to encourage continued discussion with off-site25
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parking providers and to deny the use of public space1

for angled parking.2

The Commission recommends the school3

submit its reports and we differed on this.  We wanted4

them to submit it to the compliance officer at the BZA5

and the Commission beginning with the 2006/07 school6

year and an initial traffic count conducted,7

approximately, one month after the opening of the8

school year.  The Commission also recommends making9

appropriate areas of the TMP a provision of the10

school's contract with both parents and teachers.11

A continued commitment by The Lab School12

of Washington is needed to ensure the successful13

implementation of its Transportation Management Plan.14

CHAIRPERSON GRIFFIS:  Thank you very much.15

A couple of things.  It's good to get your comments,16

first of all, feedback of the St. Patrick's and how17

the TMP is working there and that's absolutely18

appreciated.  Lastly, on your idea of whether it would19

be submitted into the compliance officer of BZA, I20

think it might be actually more efficient if it is as21

proposed and that if there is an issue that needed to22

be looked at, then the compliance officer ought to get23

those reports.24

Otherwise, what ends up happening is the25
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compliance officer becomes more of a -- almost a1

librarian and a recordkeeper.2

MS. GATES:  Fine.3

CHAIRPERSON GRIFFIS:  Which I think will4

bog down anybody else that needs them to be focusing5

on actual compliance or assessing compliance of other6

aspects.  Certainly, you're not --7

MS. GATES:  I was under the impression8

that St. Patrick's was also filing with the compliance9

officer.10

CHAIRPERSON GRIFFIS:  I seem to remember11

we have an annual type report, but I'm not sure.  We12

would have to look into that.13

MS. GATES:  Okay.  14

CHAIRPERSON GRIFFIS:  And I think that St.15

Patrick's actually came up before we actually even had16

a compliance officer.  But be that as it may, I think,17

it's certainly not prohibited from putting it into the18

compliance officer when needed.  So I think that would19

be the appropriate vehicle to go.20

Any other questions of the Board of Ms.21

Gates?22

VICE CHAIR MILLER:  Ms. Gates, why is the23

ANC opposed to the angled parking?24

MS. GATES:  I think we felt that we25
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weren't happy with that corner of Whitehaven being1

disturbed for angled parking.  I believe it would2

require the construction of some rather substantial3

retaining walls that would remove trees that have4

offered a buffer.  There is a Pepco, a small Pepco5

station on that corner and a fire department right6

there.7

This is the fire department's most direct8

route to Foxhall Road and points north, so I believe9

that the Reverend Jordan also had some concerns about10

safety issues on that corner with regard to fire11

engines coming around and maybe encountering parked12

cars being parked, etcetera.13

VICE CHAIR MILLER:  Okay.  And my other14

question --15

CHAIRPERSON GRIFFIS:  Certainly, you would16

assume that that would be DDOT's review in terms of17

their streetscape requirements and the turning?18

MS. GATES:  I believe what they have19

looked at are the requirements for the angled parking20

spaces.  Yes, they are the right size, etcetera, but21

I'm not aware that DDOT has looked at the safety22

issues.23

CHAIRPERSON GRIFFIS:  Interesting.  Okay.24

VICE CHAIR MILLER:  And on another note,25
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so you support the proposed revised TMP, correct?1

MS. GATES:  Yes.2

VICE CHAIR MILLER:  And does that mean3

that the ANC supports the enrollment increase and4

faculty staff increase from the cap that was on it?5

MS. GATES:  We only considered the6

Transportation Plan at our meeting.7

VICE CHAIR MILLER:  But when you8

considered it, did you consider it in the context of9

the impact on the traffic and parking as it related to10

the current enrollment?11

MS. GATES:  Yes.12

VICE CHAIR MILLER:  Okay.  Thank you.13

CHAIRPERSON GRIFFIS:  Ms. Mitten, nothing?14

Any other questions?  Ms. Prince, cross?  No15

questions?  Very well.  Thank you very much.  Good to16

see you, Ms. Gates.  I don't have anything else that17

we had set out for specific address.  Ms. Prince,18

we'll give you any last comments on this as the19

applicant, otherwise, I think we would conclude the20

hearing on this and I'll go through limitedly what21

we'll need into the record.  Any other?22

MS. PRINCE:  Just a few comments in23

closing.  I want to give you a little positive24

reinforcement for having a further hearing, because I25
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personally benefitted from having Mr. Laden here and,1

you know, a lot of what he says makes sense.  I think,2

you know, we can just agree to disagree on the angled3

spaces, but I understand his perspective better.4

CHAIRPERSON GRIFFIS:  I don't think we5

scared him enough not to come back.6

MS. PRINCE:  We didn't scare him enough.7

He might come back again.  With respect to the comment8

from Ms. Mitten, I did want to note it did cross our9

minds why don't we just build the darn sidewalk and10

why don't we just build the spaces and have them there11

for the public use.12

The price point for the construction of13

these spaces and the sidewalk is about a quarter of a14

million dollars, so to actually embark on a project of15

that magnitude while simultaneously still needing to16

rent spaces from GW, is just economically not17

something that the school is willing to embark on.18

But I think it's a good point and I think from a19

practical standpoint, it actually might work quite20

well, but it's just too big a financial commitment to21

make when the future is unclear.22

What if Our Lady of Victory expands and23

its teachers opt to use the spaces that we have spent24

a quarter of a million dollars building?  But I25
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appreciate that and I think that helped clarify,1

helped us clarify and understand Mr. Laden's2

objections.3

CHAIRPERSON GRIFFIS:  But you were taking4

some risk at a quarter of a million dollar investment5

only for a five year return, correct?6

MS. PRINCE:  For a five year return.7

CHAIRPERSON GRIFFIS:  Okay.  8

MS. PRINCE:  Right.9

CHAIRPERSON GRIFFIS:  Right or less,10

conceivably.11

MS. PRINCE:  Right.12

CHAIRPERSON GRIFFIS:  Okay.  Understood.13

MS. PRINCE:  But we are willing to go with14

Plan A or Plan B, that's why we worked very hard to15

make the TMP work in either scenario and we appreciate16

your time and patience on this matter.  Thank you.17

CHAIRPERSON GRIFFIS:  Excellent.  Thank18

you very much.  I'm just polling the Board.  As,19

obviously, we have been through the entire hearing and20

this is a limited hearing, it was of limited scope and21

we have hit the issues that are involved here, we will22

set this for a decision making.  I was assessing23

whether we had additional information that we wanted24

provided into the record.25
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I do not have any record of additional1

submissions that we need and we haven't had any come2

up today.  So we will keep the record open for the ANC3

and the applicant for any draft orders and summations4

and outside of that, the record would then be closed5

after today.6

Let me just assess, I don't see any reason7

why we couldn't set this for our May decision, which8

would be the 2nd, if I'm not mistaken, unless, Ms.9

Prince, you have any difficulty in meeting that date.10

In which case, we would have the submissions due the11

week prior to that and Ms. Bailey will go through the12

schedule when she pulls that out and we can set this13

for our regular scheduled Public Meeting, which is, of14

course, the first Tuesday of the month, and that will15

be the first Tuesday of May.16

Just to be clear, of course, we would not17

have any other evidence or testimony provided to the18

Board at the time of May 2nd.  We would call this case19

for decision.  The Board would then deliberate on the20

record that has been created and that would close21

today.  Ms. Bailey?22

MS. BAILEY:  Mr. Chairman, if April 25th23

is appropriate, that would give the applicant, the24

parties about two and a half weeks to prepare the25
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findings of fact.  Is that sufficient time, about two1

and a half weeks?  And so that would be April 25th,2

sir.3

CHAIRPERSON GRIFFIS:  Excellent.  Into the4

Office of Zoning by 3:00 on the 25th.  Is that right?5

MS. BAILEY:  Yes, sir, yes.6

CHAIRPERSON GRIFFIS:  Very well.  Good.7

Anything else then?  Everybody clear?  Excellent.8

Then thank you all very much.  We do appreciate that.9

I think this was time well served.  Let's move ahead10

then to the rest of the schedule for this afternoon.11

I appreciate everyone's patience that's here today.12

I have noticed that I believe Mr. Green13

has entered the hearing room.  Am I correct?  If you14

wouldn't mind coming forward, please, sir?  A very15

good afternoon to you, Mr. Green.16

MR. GREEN:  Good afternoon, Mr. Chairman,17

Member of the Board.18

CHAIRPERSON GRIFFIS:  And for the record,19

you are?20

MR. GREEN:  My name is Matthew J. Green,21

Jr.  I'm an Assistant Attorney General stationed at22

the Department of Consumer and Regulatory Affairs.23

CHAIRPERSON GRIFFIS:  You were not here at24

the opening of our afternoon hearing where I asked if25
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there were any preliminary matters and I notice that1

you had submitted in a motion to continue the case2

that is scheduled for this afternoon's hearing and3

that is 17439, and that's the Appeal of the Zoning4

Administrator's issuance of a C of O for a Cluck-U-5

Chicken.  Is that correct?6

MR. GREEN:  That is correct, Mr. Chairman.7

My appeal is a limited one to allow the opportunity of8

the Zoning Administrator, should the Board find it9

appropriate, to be heard.  The continuance for his10

appearance would only be for about a week.  Mr. Crews,11

the Zoning Administrator, has been ill.  I found that12

out yesterday.  He was not at work and he continues to13

be ill.  I don't know what -- you know, probably a14

cold or something.15

CHAIRPERSON GRIFFIS:  I hope it's not a --16

MR. GREEN:  However, that would --17

CHAIRPERSON GRIFFIS:  We have all got18

colds up here.19

MR. GREEN:  Yes, I know.20

CHAIRPERSON GRIFFIS:  So you're not21

getting sympathy there.22

MR. GREEN:  Yes, well, I'll stay away from23

you, Mr. Chair.24

CHAIRPERSON GRIFFIS:  Is Mr. Luna and Mr.25
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Rice present?  Mr. Luna, Mr. Rice, if you wouldn't1

mind coming forward?  Is anyone representing Gibson2

Investments?  Is Ms. Bellamy present?  Excellent.  If3

you wouldn't mind coming up?4

And I'm sorry, Ms. Parker, Application No.5

17445, I would ask your patience.  This is a6

preliminary matter.  Obviously, a lot of people are7

here for this case.  Actually, we're assessing whether8

it is going to go forward or not today.9

So my understanding from your written10

submission, Mr. Green, is that the Zoning11

Administrator was sick yesterday when you put the12

motion in to continue this case?13

MR. GREEN:  Yes.14

CHAIRPERSON GRIFFIS:  He still is under15

the weather and not in the office today.  Is that16

correct?17

MR. GREEN:  That is correct, Mr. Chairman.18

But if the Board considered it appropriate to continue19

with the case and to allow the Zoning Administrator to20

be heard at a later date, that would be -- again,21

that's the Board's decision.22

CHAIRPERSON GRIFFIS:  Are you prepared to23

present the case today?24

MR. GREEN:  I am prepared to deal with the25
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aspect of the case that does not involve a1

presentation by the Zoning Administrator, sir.2

CHAIRPERSON GRIFFIS:  That's an3

interesting question or answer.  Not going to law4

school, I'm not sure of the full implications of that5

one.  No, I'm kidding.  I think it's pretty critical.6

Let me hear from everyone else that's here.  If you7

wouldn't mind introducing yourself for the record,8

state your name and address.9

MR. LUNA:  I'm Richard Luna, authorized10

representative for ANC-6A.11

CHAIRPERSON GRIFFIS:  Okay.  And were you12

aware of the motion to continue?13

MR. LUNA:  I was made aware of the motion14

yesterday.15

CHAIRPERSON GRIFFIS:  And your position?16

MR. LUNA:  I think we would be willing to17

go forward, provided we had an opportunity to respond18

to the Zoning Administrator's comments.19

CHAIRPERSON GRIFFIS:  Okay.  20

MR. LUNA:  Or presentation.21

CHAIRPERSON GRIFFIS:  Good.  And yes?22

MS. BELLAMY:  Chairman Griffis --23

CHAIRPERSON GRIFFIS:  Oh, there's a button24

on the base.  Excellent.25
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MS. BELLAMY:  We're prepared to move1

forward today.2

CHAIRPERSON GRIFFIS:  Excellent.  And your3

name and address for the record?4

MS. BELLAMY:  Sandy Bellamy, 1004 Maryland5

Avenue, N.E., Washington, D.C.6

CHAIRPERSON GRIFFIS:  Okay.  Well, let me7

hear from the property owner and also the appellant.8

How would we continue?  I mean, I guess, we could hear9

your case presentation to begin with.  Actually, we10

could hear both of them, but aren't we here to figure11

out whether the Zoning Administrator made an error?12

So isn't it his testimony that's going to be under the13

scope of review here?  Aren't you assessing?  I mean,14

in your written submission you have assessed three15

points of which there is error created.  Isn't he the16

one to answer?17

MR. LUNA:  Yeah, that would be correct.18

CHAIRPERSON GRIFFIS:  Okay.  So here we19

are.  We could get through half of it and then finish20

it up when the Zoning Administrator is able, which21

means, you know, I'm open.  Comments?22

VICE CHAIR MILLER:  I'm wondering if the23

parties oppose continuing the case for a few weeks?24

MR. LUNA:  We would -- ANC-6A has no25
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objection to that.1

CHAIRPERSON GRIFFIS:  Ms. Bellamy?2

MS. BELLAMY:  We would prefer to move3

forward today.  All of our witnesses are here.4

CHAIRPERSON GRIFFIS:  How many witnesses5

does the ANC have?6

MR. LUNA:  We just have myself and7

Commissioner Rice.8

CHAIRPERSON GRIFFIS:  Okay.  And how many9

do you have today?10

MS. BELLAMY:  We have nearly 25 witnesses.11

CHAIRPERSON GRIFFIS:  Okay.  12

COMMISSIONER MITTEN:  Mr. Chairman?13

CHAIRPERSON GRIFFIS:  Yes, Ms. Mitten?14

COMMISSIONER MITTEN:  Before we hear from15

25 different witnesses in an appeal case, I think we16

should at least have some representation as to what17

they are going to be testifying to, because I sense18

some redundancy is forthcoming.19

CHAIRPERSON GRIFFIS:  Oh, absolutely.20

Good point.  I think we would -- I mean, we'll21

definitely define the scope and direction of where to22

go, if we decide to go forward today.  Well, let me23

hear opinions in terms of going forward today without24

the Zoning Administrator present from the Board.25
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COMMISSIONER MITTEN:  Mr. Chairman?1

CHAIRPERSON GRIFFIS:  Yes?2

COMMISSIONER MITTEN:  I think your point3

is well-taken about the essential nature of the Zoning4

Administrator's participation at some point in the5

case.  I don't know the Board's schedule as well as6

the Board Members know the Board's schedule, but it's7

often difficult to get a whole case in without putting8

it off sort of to the back of the line.  And if you9

had a sense that you wanted to move forward sooner, it10

would be easier to put -- you know, just start the11

case today and then pick up what's left over as a12

piggyback on another hearing day that would be sooner13

than whatever the back of the line looks like now.14

CHAIRPERSON GRIFFIS:  I absolutely agree.15

Utilizing time we have already scheduled is,16

obviously, the best case.  Others?17

VICE CHAIR MILLER:  I guess it would be18

all right, provided that DCRA had time or the Zoning19

Administrator had time to read the transcript, because20

I think that part of what the ZA would need to do is21

respond to the case that's being presented.22

CHAIRPERSON GRIFFIS:  Okay.  23

VICE CHAIR MILLER:  So I think we could24

start with, I guess --25
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CHAIRPERSON GRIFFIS:  Good.1

VICE CHAIR MILLER:  -- the appellant's2

case.3

CHAIRPERSON GRIFFIS:  No, I tend to agree.4

Let's go.  We're going to -- we'll call the case5

today.  We have one case before, Ms. Parker's case,6

whose has been very patient.  We'll get through that7

and then we'll call the appeal.  Obviously, we're not8

going to finish today.  We may well set the9

Government's case presentation.  We have had a case10

drop off also, I think we can fit this in fairly11

quickly and not go too far out.12

Now, just to focus on everyone's13

understanding of what's happening here.  We're going14

to be going through next a special exception, I15

believe, under 205.  We do special exceptions.  We do16

variances.  What will be called on this last case is17

an appeal.  It's an entirely different configuration18

of how the Board looks at things and I know the ANC is19

well-aware of what we are to embark on as all the20

people at the table in front of us.21

However, it should be clear for those22

present this becomes an even more legal issue.  What23

is going to be asserted is that there was an error in24

an official decision of the Zoning Administrator.  We25
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are going to very quickly and very judiciously focus1

on perhaps very boring issues, but very limited2

issues.  And limited issues are those which the ANC3

have brought up and there are three assertions of4

error.5

One, that this is not as classified for6

the Certificate of Occupancy that was issued.  Two,7

that there was a special exception approval that8

should have been needed.  And three, has slipped my9

mind totally, but I'll get to it.10

The point being any testimony that's11

brought up or any witnesses that you will call will12

have to speak directly to that.  Our rules and13

regulations and one of my charges as the Chairman of14

this Board is to make sure hearings don't have15

redundant testimony evidence presented in.  We can16

also take all the written submissions as needed.17

But it should be absolutely clear from the18

people present today that this is not going to be a19

balance of whether there is detrimental impact on one20

side or the other.  It is us stepping into the shoes21

of the Zoning Administrator deciding whether a22

Certificate of Occupancy for the classification that23

it was issued was correctly done or not correctly done24

or not correctly done.25
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Good?  Okay.  I'm going to ask you just to1

meet with the 25 witnesses that you have and make sure2

that they are focused and addressing specific issues.3

If they need to or want to have written submissions on4

that, we can certainly keep the record open and5

obviously will.  They can submit that in.  It will be6

a good utilization of your time, our time and everyone7

else present.8

MS. BELLAMY:  And we'll be glad to reduce9

the number significantly for time purposes.10

CHAIRPERSON GRIFFIS:  Good.  Good.11

Lastly, I say this on every case, special exception,12

variances, I've never said it in an FM/BZA, but I13

don't need to, but the Board doesn't sit and weigh,14

you know, how many people are for this, how many15

people are against it.  It would make our days maybe16

easier.  However, we're charged with, obviously,17

looking at the facts and the persuasiveness of the18

presentation of the case.19

So we will look to that.  I anticipate20

we'll get to call this very quickly, but let's move21

ahead, unless there is any other procedural questions22

I can answer, at this time.  Very well.  Thank you23

very much.  With that then, let's call.24

MS. BAILEY:  Application No. 17445 of25
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Abigail Parker, pursuant to 11 DCMR 3104.1, for a1

special exception to establish a child development2

center, that's for 50 children and 7 staff members,3

under section 205.  The property is zoned R-2 and it's4

located at 2907 7th Street, S.E., Square 5951, Lot 40.5

MR. WASHINGTON:  Good afternoon, Chairman6

and Board and guests.  My name is William Washington.7

I'm the client for Dawn to Dusk Child Care Development8

Center and beside me is Ms. Abigail Parker.  She is9

the owner of Dawn to Dusk Child Development Center.10

CHAIRPERSON GRIFFIS:  Excellent.11

MR. WASHINGTON:  We're here today to file12

an application for a special exception for Dawn to13

Dusk Child Care Center.  11 DCMR 3104-1, special14

exception to expand the existing child care center to15

the adjacent site, an enrollment of 50 additional16

children, ages infant to 12 year-olds and 7 staff.17

Office of Planning recommends approval for special18

exception application.19

The site description.  The subject20

property is in Congress Heights neighborhood, Ward 8,21

located at 2907 7th Street, S.E.  The site is on the22

west side block, south of a 16 foot public alley,23

which separates the subject center from another child24

care center operated by the applicant, located at 65725
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Lebaum Street.  The site is served by both the1

Anacostia and Congress Heights Metro Station.  The2

site is less than one block from Martin Luther King3

Avenue, which is a major bus route.4

The eastern portion of Saint Elizabeth5

Campus is within a block of the subject center.  The6

neighborhood is predominantly developed with row7

houses and some garden apartments.8

CHAIRPERSON GRIFFIS:  Mr. Washington?9

MR. WASHINGTON:  Yes, sir?10

CHAIRPERSON GRIFFIS:  Can I interrupt you?11

Are you referring to the Office of Planning's report?12

MR. WASHINGTON:  Yes.13

CHAIRPERSON GRIFFIS:  Okay.  Not to worry.14

They are here.  They are going to present their15

report.16

MR. WASHINGTON:  Okay.17

CHAIRPERSON GRIFFIS:  Why don't you just18

tell us a little bit about how you comply with section19

205.  And first of all, the first clarification, you20

have indicated that it is across the alley from21

another child development center that has the same22

operator.  Are these connected at all?23

MR. WASHINGTON:  No.24

CHAIRPERSON GRIFFIS:  How are they25
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connected?1

MR. WASHINGTON:  They are not connected2

structurally wise.3

CHAIRPERSON GRIFFIS:  I understand that.4

MR. WASHINGTON:  But they are connected,5

because Ms. Parker, she is the manager of both6

facilities.7

CHAIRPERSON GRIFFIS:  Ms. Parker?8

MS. PARKER:  Yes.9

CHAIRPERSON GRIFFIS:  How are they similar10

or different?  What's going on here?11

MS. PARKER:  It's just an expansion.12

CHAIRPERSON GRIFFIS:  Okay.  13

MS. PARKER:  Of the existing facility.14

CHAIRPERSON GRIFFIS:  Same aged students15

in each of the properties?16

MS. PARKER:  Well, no.  We want to do17

infant/toddler.18

CHAIRPERSON GRIFFIS:  Okay.  19

MS. PARKER:  In the new facility.20

CHAIRPERSON GRIFFIS:  Was there a special21

exception for the other facility?22

MS. PARKER:  No.  I was placed there by23

Imminent Domain when they took my property on Holly24

Avenue.25
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CHAIRPERSON GRIFFIS:  Really?1

MS. PARKER:  Yes.2

CHAIRPERSON GRIFFIS:  I don't think we3

need to get into that.  Okay.  The other property is4

in the C-2-A Zone District also, which is different5

than this, which is in R-2.6

MS. PARKER:  Right.7

CHAIRPERSON GRIFFIS:  Which may explain8

some of the things.  But what we're looking at then is9

well, as Office of Planning has put it, I guess, we're10

looking at it as an expansion of the child development11

center that's existing.  Describe to us then, first of12

all, the facility currently.  Well, the facility under13

this application or the expansion to this structure,14

does that meet or is it capable of meeting all the15

applicable codes and licensing requirements?16

MS. PARKER:  Yes.17

MR. WASHINGTON:  Yes, it is.18

MS. PARKER:  We have had preinspection.19

CHAIRPERSON GRIFFIS:  Okay.  20

MS. PARKER:  Yes.21

CHAIRPERSON GRIFFIS:  And is there any22

evidence, have you heard of any evidence in talking to23

the ANC, the neighbors or anyone surrounding this that24

this is going to create or might create some25
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objectional traffic conditions or unsafe drop-off or1

pickup?2

MR. WASHINGTON:  Well, Mr. Chairman, we3

got support from the ANC that they in favor for the4

child development center.5

CHAIRPERSON GRIFFIS:  Okay.  6

MR. WASHINGTON:  And there is not going to7

be any impact as far as with traffic, because most of8

the parents, they bring the kids there, they either9

walk or catch the public transportation.  A small10

percentage, like 25 percent drive.  And we have this11

set up there at the present center that the staff will12

pick the kids up from the curbside and bring them into13

the facility.  And that will be done at the new14

facility as well.15

CHAIRPERSON GRIFFIS:  Which curb?  On 7th16

Street?17

MS. PARKER:  In the front.18

MR. WASHINGTON:  Yes.19

MS. PARKER:  No, as the cars pull up to20

the front, the parents that -- you know, we have a21

staff on-site.22

CHAIRPERSON GRIFFIS:  Where is the front?23

MR. WASHINGTON:  Right here.24

CHAIRPERSON GRIFFIS:  That's right.  Just25
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tell me what street it is.1

MR. WASHINGTON:  It's on 7th Street.2

CHAIRPERSON GRIFFIS:  7th Street?3

MS. PARKER:  Ah-huh.4

CHAIRPERSON GRIFFIS:  So they pull up off5

adjacent to the alley on the curbside of 7th Street?6

MR. WASHINGTON:  Exactly.7

MS. PARKER:  Are you speaking for the8

existing facility or the new facility?9

MR. WASHINGTON:  The new.10

CHAIRPERSON GRIFFIS:  Right, what's11

proposed for the new facility.12

MR. WASHINGTON:  Yes, we're talking about13

the new facility.14

MS. PARKER:  Right.  Okay.  Oh, okay.15

CHAIRPERSON GRIFFIS:  Okay.  And where is16

the outside play area that's utilized?17

MR. WASHINGTON:  If I can --18

CHAIRPERSON GRIFFIS:  Yes, go ahead.19

You're just going to have to be on a mike if you say20

anything, that's the problem.21

MR. WASHINGTON:  The outside play area is22

in purple, if you can see from my illustration.23

CHAIRPERSON GRIFFIS:  Excellent.  That's24

about 760 square feet?25
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MR. WASHINGTON:  I haven't done the math,1

but it's 40 x 19.2

CHAIRPERSON GRIFFIS:  Excellent.  Okay.3

And the existing facility, its play area it utilizes4

that space also?5

MR. WASHINGTON:  Yes, sir.  No, no, not --6

no.  This facility will have its own play area.7

CHAIRPERSON GRIFFIS:  I see.8

MR. WASHINGTON:  The other facility has9

its own play area as well.10

CHAIRPERSON GRIFFIS:  On-site?11

MR. WASHINGTON:  On-site.12

CHAIRPERSON GRIFFIS:  I see.  Okay.  One13

last quick question.  Mr. Washington, you put in the14

record for this case, it's our Exhibit No. 11,15

actually, I don't really know what it is, but it's16

from Mr. Michael Johnson, a previous Zoning17

Administrator, and it's entitled "Government of the18

District of Columbia Department of Consumer and19

Regulatory Affairs," 32A Case No., motion to refile20

Map amendment pursuant to Rule 323.21

MR. WASHINGTON:  That can be scratched22

from the record.23

CHAIRPERSON GRIFFIS:  What is it?24

MR. WASHINGTON:  It was some additional25
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information that one of my associates thought we need1

for this case.2

CHAIRPERSON GRIFFIS:  Okay.  Is there3

another one attached to it?4

VICE CHAIR MILLER:  Well, yes, that was5

Exhibit 11, was the motion to refile Map amendment.6

And then behind it in our record was Exhibit No. 10,7

Uniform Commercial Property Act of 2002.8

CHAIRPERSON GRIFFIS:  Oh.9

MR. WASHINGTON:  Yes, that's all can be10

scratched from the record.11

VICE CHAIR MILLER:  Okay.  12

CHAIRPERSON GRIFFIS:  Okay.  Yes?13

VICE CHAIR MILLER:  I just wanted to14

clarify a little more about the two child development15

centers.  Do they have the same name or are they --16

MR. WASHINGTON:  Yes, they have the same17

name.18

VICE CHAIR MILLER:  Same name.  Same19

owner?20

MR. WASHINGTON:  Same owner.21

MS. PARKER:  Yes.22

VICE CHAIR MILLER:  Same manager?23

MS. PARKER:  Yes.24

VICE CHAIR MILLER:  Different staff?25
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MS. PARKER:  Definitely, because I have to1

have additional staff for the new one, yes.2

VICE CHAIR MILLER:  And one is geared to3

a different age group than the other one.  Is that4

right?5

MS. PARKER:  Right.6

VICE CHAIR MILLER:  Okay.  7

CHAIRPERSON GRIFFIS:  Any other questions,8

at this time, from the Board?  Very well.  I think we9

should continue on.  We'll get to the Office of10

Planning's report, unless there is anything11

immediately you want to share with the Board in the12

case presentation, then we'll follow-up with13

conclusions after we get through everything else.  If14

there are people here, persons to provide testimony,15

of course, and we'll hear from them also.16

MR. WASHINGTON:  Okay.  I just also wanted17

to add in this area, there's been a large development18

of housing and we feel that with this Dawn to Dusk Day19

Care Center it would help provide child care in the20

area.  It's affordable and it's a nice child care21

center, starting from infant to starting kindergarten,22

where the kids will have a ground root with their23

schooling.  And I feel as though it would be a good24

recommendation for this child care center.25
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CHAIRPERSON GRIFFIS:  Excellent.  Thank1

you.  Actually, while we're here, why don't we just2

get total clarification of how many children are being3

proposed for this, the expanded facility?4

MS. PARKER:  50 for the new addition, yes.5

CHAIRPERSON GRIFFIS:  And that's total,6

total enrollment, 50 children.  Is that correct?7

MS. PARKER:  Yes.8

MR. WASHINGTON:  Yes, for the new9

facility.10

CHAIRPERSON GRIFFIS:  Okay.  Right, for11

the new facility.  And how many staff members?12

MS. PARKER:  Seven.13

CHAIRPERSON GRIFFIS:  And the hours of14

operation proposed?15

MS. PARKER:  7:00 a.m. to 6:00 p.m.16

CHAIRPERSON GRIFFIS:  And pickup and drop-17

off as you said happens at the curbside?18

MR. WASHINGTON:  Yes, sir.19

CHAIRPERSON GRIFFIS:  And is there staff20

that's --21

MR. WASHINGTON:  Yes, there will be staff22

available for that.  We have certain staff just for as23

soon as the cars come up, they will go to the car and24

get the children.25
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CHAIRPERSON GRIFFIS:  And the ages of the1

children proposed as the 50?2

MS. PARKER:  Of the infant/toddler, we3

would start at 6 weeks.4

CHAIRPERSON GRIFFIS:  Wow.  6 weeks to?5

MS. PARKER:  Oh, 12 years, before and6

after.  We have some before and after in there, too.7

CHAIRPERSON GRIFFIS:  And so what's the8

other facilities ages?9

MS. PARKER:  We have preschool,10

preschoolers there currently and we do have a few of11

the before and after, but that's why we would move12

them in the new facility.  We already have13

preschoolers.  We don't have the infants in the14

existing facility.  We were licensed for it.15

CHAIRPERSON GRIFFIS:  Right.16

MS. PARKER:  But we felt as though the17

space would not accommodate the children.18

CHAIRPERSON GRIFFIS:  So there's going to19

be redundant ages in the two facilities?20

MS. PARKER:  Not -- no, not necessarily21

redundant, because we don't have infant/toddlers at22

all yet.23

CHAIRPERSON GRIFFIS:  So the new facility24

will have 50 children, infant/toddlers?25
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MR. WASHINGTON:  Right.1

MS. PARKER:  And before and after school.2

CHAIRPERSON GRIFFIS:  And before and after3

school?4

MS. PARKER:  Yes.5

CHAIRPERSON GRIFFIS:  That's where it's6

from.  Okay.  And toddler age cutoff is what?7

MS. PARKER:  Three.8

CHAIRPERSON GRIFFIS:  And that's --9

MS. PARKER:  Now, it was -- yes.10

CHAIRPERSON GRIFFIS:  Right.  And then the11

after school would be the larger spectrum up to age12

12?13

MS. PARKER:  Right.14

CHAIRPERSON GRIFFIS:  Is that right?15

MS. PARKER:  Right.16

MR. WASHINGTON:  Right.17

CHAIRPERSON GRIFFIS:  And the after school18

would run from 3:00 p.m. to what?19

MS. PARKER:  6:00 p.m.20

CHAIRPERSON GRIFFIS:  Okay.  I gotcha.21

And how do the after school children get to the22

facility?23

MS. PARKER:  You mean, the surrounding24

schools in the area.25
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CHAIRPERSON GRIFFIS:  And how do they get1

to your --2

MS. PARKER:  They walk to our facility.3

CHAIRPERSON GRIFFIS:  So you, obviously,4

don't have first graders coming out for the after5

school walking to the school or do you?6

MS. PARKER:  Well, no.  We have staff that7

go to the -- like one school is right down the block.8

The next school is right over to the corner.  So we9

just go and pick the children up and bring them over.10

CHAIRPERSON GRIFFIS:  Huh.11

MS. PARKER:  Um-hum.12

CHAIRPERSON GRIFFIS:  Okay.  And trash13

pickup and etcetera on the new facility, where is it14

and how does that happen?15

MS. PARKER:  We have J.R. Trash Company16

that currently picks up that will continue.17

CHAIRPERSON GRIFFIS:  And it's at the rear18

of the property?19

MR. WASHINGTON:  Yes, sir.  It's right --20

CHAIRPERSON GRIFFIS:  Off the alley?21

MR. WASHINGTON:  Right.  Exactly.22

CHAIRPERSON GRIFFIS:  Okay.  Good.23

Anything else?24

VICE CHAIR MILLER:  I just --25
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CHAIRPERSON GRIFFIS:  Yes?1

VICE CHAIR MILLER:  Yes.  What is the age2

group at the existing facility?3

MS. PARKER:  We have some, they start at4

2 and we have some now that do go -- we have about5

eight that go up to 12.6

VICE CHAIR MILLER:  And are you going to7

adjust that and put the younger ones at the new place8

or no?9

MS. PARKER:  We're going to put the older10

ones at the new place because now that they changed,11

we have 95 percent of the TANF clientele.  Now, they12

have the thing that after 4 they have to go into13

public school where it used to be 5.  Now, after 414

they have to go in.  So we would be putting that 4 to15

12 along with the infant population.  The infant16

population will have one total floor and the after17

school children will have the bottom floor.18

VICE CHAIR MILLER:  I know this isn't --19

I mean, we're really talking about the new facility,20

but I was just curious to what extent it's going to be21

complimenting the other facility, like what's going to22

happen at the existing facility?23

MS. PARKER:  Well, currently we have a24

long waiting list and we also have families that need25
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-- they are having to take their younger children to1

other facilities because we haven't, you know, opened2

up to the infant clientele yet.  So then they can come3

to the one site or right there together to receive4

their children.5

They may have one in one building and one6

in the other, but they are still right there at the7

same facility.  Where now, they have to go to another8

facility or to a child care home and then come to us.9

VICE CHAIR MILLER:  Okay.  Thank you.10

CHAIRPERSON GRIFFIS:  Anything else?11

Anything else at this time?  Anything else you would12

like to present?  Very well.  Let's move ahead then to13

the Office of Planning's report and a very good14

afternoon to you.15

MR. MOORE:  Good afternoon, Mr. Chair and16

Members of the Board.  I am John Moore with the Office17

of Planning.  In the essence of time, this18

application, although it has been presented as an19

expansion of the existing center, could actually stand20

on its own as a child care center.21

I have been quite involved with the22

agencies.  One of the questions I had was the density23

of 60 kids in one center and 50 in another right24

together.  So I been in contact with Health, and they25
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think the numbers will work well.  I have worked with1

the applicant in terms of making sure that the space,2

the play area, will be properly fenced in.  There will3

be the combination of fences and hedges there.4

They have had the support of the neighbors5

to the southeast of them and the neighbors across the6

block.  The ANC supports the application and, as I7

mentioned, all the tests, the standards under 205 the8

application could meet on its own and the Office of9

Planning supports it.10

I want also just to note for the Board's11

consideration that less than a month ago, this Board12

just approved another expansion center in Ward 8,13

which is about six blocks from this one.  The fact14

that this center and that one you approved serve an15

infant population means more people can get into the16

work force and that's a good thing, of course.17

With that, the Office of Planning stands18

on the record and supports the application.19

CHAIRPERSON GRIFFIS:  Excellent.  Thank20

you.  I thought you were going to give us a report on21

the population trend noting how many infants would be22

manning, but nonetheless, I think the other is also23

good information.  Okay.24

Any other questions then?  Does the25
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applicant have any cross examination questions for the1

Office of Planning?  Any cross?  Very well.  Let me2

ask is the ANC present today, 8C?3

UNIDENTIFIED SPEAKER:  Submitted a letter.4

CHAIRPERSON GRIFFIS:  Very well.  If5

there's no questions of the Office of Planning, thank6

you very much.  We do appreciate it.  It is an7

excellent report and actually the aerial photograph,8

as always, but especially in this case, was very9

helpful in noting the relationship between the10

existing and the new proposed expansion and then the11

surrounding area.  It also gives an excellent shot of12

the curb area.13

Well, there it is.  Let's move ahead then.14

We do have a report, it's Exhibit No. 22, from the15

Department of Health.  This is not in a historic16

district, according to our records.  We do note17

Exhibit No. 27 is the ANC's report and they were18

recommending approval of the application.  We can make19

note of that for our deliberation.20

Let me go to any persons present to21

provide testimony in regards to this Application22

17445, in support or in opposition, if you would come23

forward now.24

MS. DAVIS:  Good morning, Mr. Chairman,25
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Members of the Board.1

CHAIRPERSON GRIFFIS:  A very good2

afternoon to you.  I'm going to have you just touch3

the button on the mike there and the light will come4

on.5

MS. DAVIS:  Okay.6

CHAIRPERSON GRIFFIS:  Perfect.  And if you7

wouldn't mind stating your name and address.8

MS. DAVIS:  My name is Doris Davis and I9

have a home on 2914 7th Street, which is basically10

across the street from the day care center and I just11

have some comments to make.12

I'm against the second day care center,13

because of its continual impact on traffic and14

residential parking on the street.  This street15

already has restricted parking of 20 minutes per day16

Monday through Friday to accommodate one of the17

centers already owned by the applicant.  This18

restricted parking already takes up almost one half of19

one side of the street and the applicant has not20

provided any parking for her current or future21

clients.22

The clients also park on the street.  They23

have pickup, but they also park there from time to24

time.  This is a one-way street and a very small25
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street.  And, additionally, with the increase of 501

more children and seven more staff members, there will2

be an increase in the noise factor, which is already3

a problem with the current day care center, and I feel4

like that problem within itself will negatively affect5

the quality of life in a residential environment.  And6

that is just my comment.7

CHAIRPERSON GRIFFIS:  Excellent.  Thank8

you very much.  We appreciate those comments.  Board9

Members, do you have any questions of Ms. Davis?10

VICE CHAIR MILLER:  How is the noise now?11

MS. DAVIS:  Well, there is a lot of noise12

when the children come out around 3:00 or 4:00 when13

they are playing in the area like children play and14

there is a lot of noise.  When people come home from15

work and sit on their porch, there is a lot of noise.16

And I'm sure with 50 more children coming out in this17

area, they will increase the noise factor there.18

And we have -- this is a one-way street19

and it's a very small street and with the 20 minute20

restricted parking there right in front of the current21

day care center, which is used primarily for the staff22

that had -- that work at this facility, then that23

means the residential, the people who live in the area24

on that street, can't use that part and it's over --25
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it's almost half of the block that is already1

restricted, 20 minute parking.2

VICE CHAIR MILLER:  Do people on the3

street have driveways or no?4

MS. DAVIS:  No.5

VICE CHAIR MILLER:  And do you have6

trouble finding a parking space?7

MS. DAVIS:  Yes, people have trouble8

finding parking spaces.9

VICE CHAIR MILLER:  During certain hours?10

MS. DAVIS:  Yes.11

MS. PARKER:  Excuse me, could I ask?12

Excuse me, could you tell me which house you have?13

MS. DAVIS:  No, I -- that's -- I don't14

have to do that.  I really don't have to do that.15

MS. PARKER:  Because I think the tenant16

that is in your house gave -- what did you say your17

address was?18

MS. DAVIS:  But I'm not -- I'm speaking to19

the Board.  I don't think I --20

CHAIRPERSON GRIFFIS:  Right.  This is a21

time -- as the applicant, she is able to cross22

examine.23

MS. DAVIS:  Oh.24

CHAIRPERSON GRIFFIS:  She is able to ask25
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you questions.1

MS. DAVIS:  Oh, yes.  Okay.2

CHAIRPERSON GRIFFIS:  Just --3

MS. PARKER:  Yes, which house do you live4

in?5

MS. DAVIS:  I live in 2914.  I have a6

tenant in 2914.7

MS. PARKER:  You have a tenant?8

MS. DAVIS:  Yes.9

MS. PARKER:  Yes, because the tenant I10

think -- and you say 2914?11

MS. DAVIS:  Right.12

MS. PARKER:  Signed -- okay, 14 is next13

to?14

MS. DAVIS:  2912.15

MS. PARKER:  Right.  Okay.  Because I have16

-- because the area -- now, that 20 minute parking17

came as the result, I think, of Pepco and the18

laundromat.  That affected -- we didn't have a problem19

because most of our people don't drive, but that whole20

corner that you're talking about, it's only two21

privately owned homes across the street from us.22

MS. DAVIS:  That's correct, but --23

MS. PARKER:  That is Milton and we have24

his total support.  His grandchild is on --25
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CHAIRPERSON GRIFFIS:  What is your1

question though?2

MS. PARKER:  I'm trying to see how she's3

saying that it's affecting her.  I don't even know4

this young lady and I have been over there all these5

years.  I don't even know who she is.6

CHAIRPERSON GRIFFIS:  That's right.7

MS. PARKER:  And she is saying that the8

noise and the --9

CHAIRPERSON GRIFFIS:  I understand.  This10

is the opportunity to just ask her questions about her11

testimony.12

MS. PARKER:  Okay.  Yes.13

CHAIRPERSON GRIFFIS:  So let's have some14

probative questions.  Your question is, as I15

understand it, how is the 20 minute parking16

restriction impacting you as it relates to the17

expansion of your facility?18

MS. PARKER:  And she thinks we did that.19

We didn't do that.  They did it.20

CHAIRPERSON GRIFFIS:  I didn't hear her21

say that.22

MS. DAVIS:  No, I didn't say that.23

MS. PARKER:  Oh.24

MS. DAVIS:  I said that it's used25
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primarily by their staff and by the applicant.1

CHAIRPERSON GRIFFIS:  Okay.2

MS. PARKER:  But you can't stay there but3

20 minutes, so how --4

MS. DAVIS:  Right, but they have stayed5

there over the 20 minutes.6

CHAIRPERSON GRIFFIS:  I see.  And the 207

minute parking restriction goes how far down the8

block?9

MS. DAVIS:  It goes just directly in10

front, on the side of the day care center.11

CHAIRPERSON GRIFFIS:  Okay.12

MS. PARKER:  The commercial side.13

CHAIRPERSON GRIFFIS:  So it's from the14

alley up towards Martin Luther King.  Is that correct?15

MS. DAVIS:  That's correct.16

MS. PARKER:  To the corner.17

CHAIRPERSON GRIFFIS:  So that is that18

small area that may park one, two, three, four, let's19

say eight cars, and that's in the commercial zoned20

area.  On the other portions of the block, is that21

residentially restricted parking?22

MS. DAVIS:  That is residential.  That is23

residential.24

CHAIRPERSON GRIFFIS:  But is it actually25
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zoned for residential parking?1

MS. DAVIS:  I don't know the zoning, but2

I'm sure it must be, but I can't say that.3

CHAIRPERSON GRIFFIS:  Okay.  No, no, it's4

okay.  Okay.  Others?5

MR. WASHINGTON:  Chair, we also put some6

implementations on the new site.  We got tree7

shrubbery and all that to cut down on noise and then8

we have --9

CHAIRPERSON GRIFFIS:  You can address that10

later, but we have Ms. Davis here.  She is giving11

testimony.  Did you have cross examination questions12

of her?13

MR. WASHINGTON:  No.14

CHAIRPERSON GRIFFIS:  Okay.  Well, let's15

finish up with Ms. Davis then and then we'll move on16

to the other aspects.  Other questions?  Ms. Miller?17

VICE CHAIR MILLER:  I just wanted to get18

clarification based on this exchange.  Ms. Davis, do19

you live in the house at 2914 or do you rent it to a20

tenant?21

MS. DAVIS:  Yes, I was renting it to -- I22

mean, I'm renting it, but my grandchildren, my23

granddaughter lives there.  My granddaughter lives24

there.25
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VICE CHAIR MILLER:  Okay.  But you don't?1

MS. DAVIS:  No.2

VICE CHAIR MILLER:  But you visit there?3

MS. DAVIS:  Right.4

VICE CHAIR MILLER:  Okay.5

CHAIRPERSON GRIFFIS:  Good.  Thank you6

very much, Ms. Davis.  We do appreciate it.  I don't7

think we have any other questions at this time.8

MS. DAVIS:  Thank you.9

CHAIRPERSON GRIFFIS:  Ms. Parker, you're10

providing a single parking space on the expanded11

property now, but with a tandem space in front of it.12

Is that correct?13

MS. PARKER:  Well, currently I have --14

MR. WASHINGTON:  We're providing two, two15

parking spaces.16

MS. PARKER:  Three really.17

MR. WASHINGTON:  Two for staff.18

CHAIRPERSON GRIFFIS:  Right.  One would19

comply with the Zoning Regulations, however.20

MS. PARKER:  No, it takes two.  Actually,21

it's three spaces, but I have to have two in the back22

of the new facility.23

CHAIRPERSON GRIFFIS:  So where are your24

two spaces?25
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MR. WASHINGTON:  That's in yellow.  The1

two spaces are in yellow, shaded in yellow.2

CHAIRPERSON GRIFFIS:  And how do you drive3

into those?4

MS. PARKER:  It's a double gate through5

that back alley.  See, it has a side alley and a back6

alley.7

CHAIRPERSON GRIFFIS:  Uh-huh, I understand8

that.  So if I want to get to the one closest to the9

play area, can I get there with the one that's closest10

to the alley?11

MS. PARKER:  But that's -- the way that I12

have, we have proposed it to come in as basically13

angle in the parking lot so that --14

CHAIRPERSON GRIFFIS:  You're going to15

parallel --16

MS. PARKER:  That's why I said I could use17

three cars.18

CHAIRPERSON GRIFFIS:  You're going to19

parallel park those.  Is that what you're saying?20

MS. PARKER:  Yes.21

CHAIRPERSON GRIFFIS:  Really?22

MS. PARKER:  Yes.23

CHAIRPERSON GRIFFIS:  Right on the plat?24

Yes.  Oh, I see what you mean.  Do you see how they25
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get into parking space number two, back in and1

parallel park it?2

COMMISSIONER MITTEN:  Well, I think the3

point is is that parking space number two -- it4

depends.  You know, let's just say that it's a stacked5

space.  You can drive directly into one and three, so6

you have two that definitely comply.7

CHAIRPERSON GRIFFIS:  I see.  That makes8

sense.  Okay.  Excellent.  Very well.  Anything else?9

Is there anyone else here attendant to the application10

that would like to provide testimony either in support11

or in opposition, 17445?  Not noting any other persons12

present to provide testimony, let's move ahead then.13

Ms. Parker, we'll turn to you for any14

closing remarks that you might have or Mr. Washington,15

summations.16

MR. WASHINGTON:  Yes.  My closing remark17

was we added some added features to the lot18

beautification, landscaping with flowers and shrubbery19

and we put a wrought iron fence up.  So the area is20

very -- looks good presentation-wise and plus we did21

shrubbery.  It will cut down -- it's like a noise22

barrier, so that would cut back on the noise from the23

kids.  And we also have --24

CHAIRPERSON GRIFFIS:  Some big shrubs,25
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huh?1

MR. WASHINGTON:  Huh?  Yes.2

MS. PARKER:  I have a comment also.3

CHAIRPERSON GRIFFIS:  That's okay.  Go4

ahead.  I'm sorry to interrupt you.5

MS. PARKER:  We have been a definite6

improvement to that area.  The particular house, that7

the new facility, was a crack house.  It was having8

fires every other weekend.  I had never met the young9

lady because, like I say, she said those are her10

nieces and people that live in the house across the11

street, but there was just a lot of traffic even12

between the two houses.  So, you know, I never knew.13

But, anyway, when we were able to obtain14

the lot then, you know, we needed it for expansion.15

The need was there for the parents, so that's what,16

you know, we did.  It's a beautiful facility.  Our17

parents are really excited and can't wait.  I keep18

telling them all we had today's date because it has19

been a long time coming.20

CHAIRPERSON GRIFFIS:  Excellent.  Thank21

you.  Anything else?22

MR. WASHINGTON:  Sir, thank you.23

CHAIRPERSON GRIFFIS:  Thank you very much.24

MS. PARKER:  Thank you so much.25
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VICE CHAIR MILLER:  I just wanted to ask1

one more question.  It's kind of related to the noise2

question.  Even though you have 50 children3

anticipated, you don't have 50 children outside at one4

time, do you?5

MS. PARKER:  No more than -- no, not at6

all.7

MR. WASHINGTON:  No.8

MS. PARKER:  And then a lot of these will9

be infants, baby infants, so they won't even, you10

know --11

MR. WASHINGTON:  Yes.  To address that12

issue, there will be play periods and there will be a13

certain amount of kids and staff out there at that14

time.15

VICE CHAIR MILLER:  Thank you.16

CHAIRPERSON GRIFFIS:  Very well.  If there17

is nothing further, I think the record is full unless18

-- I think the Board is prepared to move ahead today.19

I think we can take up some quick20

deliberation on this.  I think that there is going to21

be great reliance in my own deliberation on the Office22

of Planning's report.  I don't disregard Ms. Davis'23

testimony and I think irregardless if she is24

immediately in the house across the way or not, her25
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testimony is pertinent and relevant to our own1

deliberation discussion.2

Raising to the level of an expansion of a3

child development center in this area and in any area,4

obviously, the Board is very familiar with having5

processed numerous applications similar to this and is6

very cognizant and aware of the noise and the parking7

issues that arise out of that.8

I think that this is a very strong9

application, as the Office of Planning has pulled it10

together in its analysis and has noted the fact of11

what has been done that would be -- that would reduce12

any potential detriment and, therefore, has risen to13

the level of their recommending approval and support14

of this application.15

I think the compliance with section 205 is16

laid out neatly in the applicant's submission and also17

in the Office of Planning submission.  So I will open18

it up for further deliberation on that.  I would note19

that the photographs submitted, I believe Mr.20

Washington was talking about the fencing that was21

placed, and I believe the photographs show some of22

that.23

Did you do some of the fencing in the rear24

also, Mr. Washington?25
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MR. WASHINGTON:  Yes.1

CHAIRPERSON GRIFFIS:  And then in the2

front, is there any landscaping in the front?3

MR. WASHINGTON:  Yes, there is4

landscaping.5

COURT REPORTER:  Please, turn your6

microphone on.7

MR. WASHINGTON:  Yes, there is landscaping8

in the front as well.9

CHAIRPERSON GRIFFIS:  Okay.  And that's10

not shown in the photograph, but obviously --11

MR. WASHINGTON:  No, that was done after12

these photos.13

CHAIRPERSON GRIFFIS:  Right, and the14

testimony has been shown to that.  There it is.  I15

will open it up to others.16

COMMISSIONER MITTEN:  Mr. Chairman, I17

think you have covered all of the aspects that are18

relevant.  I think as to the noise issue, Ms. Parker's19

point about the age of the children is very compelling20

on that point.  You know, I don't think there is going21

to be any noise issue that is related specifically to22

this facility that would be unusual for the area.  It23

is a fairly busy area because of its proximity to24

Martin Luther King.25
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And I think the traffic issues, you know,1

there's limited parking as it is.  You know, if you're2

limited to 20 minutes, that is imposed on everyone in3

the neighborhood.  So I think that, as you pointed4

out, the concerns are valid, but I think they don't5

overwhelm the balance of the case and the applicants6

met their burden.7

So I would move approval of Application8

No. 17445.9

BOARD MEMBER ETHERLY:  Second it, Mr.10

Chair.11

CHAIRPERSON GRIFFIS:  Excellent.  Thank12

you both.  Are there conditions that would be added to13

the motion?14

COMMISSIONER MITTEN:  The only thing that15

I would do is to say that it would be for a 10 year16

period that the Office of Planning has recommended.17

CHAIRPERSON GRIFFIS:  Excellent.  And that18

would be for, obviously, the application as it was19

laid out with the 50 children, 6 weeks to -- well, as20

they have laid it out in terms of the ages because,21

actually, I have got a little confused on that, with22

the seven staff, operation of 7:00 a.m. to 6:00 p.m.23

and then the after school program, of course,24

attendant to that within that time period.25
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COMMISSIONER MITTEN:  Yes.  Thank you for1

the clarification on the details.2

CHAIRPERSON GRIFFIS:  Oh, no, no problem.3

Okay.  Anything else?  Ms. Miller?4

VICE CHAIR MILLER:  I just wanted to ask.5

Are you suggesting that those be conditions, the hours6

of operation and the --7

CHAIRPERSON GRIFFIS:  I think they are8

going to be listed in the approval specifically in9

that relief sought or they will be listed down as10

conditions, but clearly in a child development center,11

it's a very specific scope of what we're looking at12

under section 205.  So somehow it will be listed13

there.14

VICE CHAIR MILLER:  Okay.15

CHAIRPERSON GRIFFIS:  I don't think it --16

anyway, it doesn't move outside of what was requested17

for relief.  Okay.  Anything else then?  Excellent.18

We do have then a motion before us that has been19

seconded.  The one condition that was listed would be20

for a period of 10 years.  The others are clearly21

listed in the relief that was sought.22

That being said, let me ask for all those23

in favor of the motion to signify by saying aye.24

ALL:  Aye.25
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CHAIRPERSON GRIFFIS:  And opposed?1

Abstaining?  Very well.  Why don't we record the vote?2

MS. BAILEY:  Mr. Chairman, the vote is3

recorded as 5-0-0 to approve the application.  Mrs.4

Mitten made the motion, Mr. Etherly second.  Mrs.5

Miller, Mr. Mann and Mr. Griffis are in agreement.6

And are we doing a summary order, Mr. Chairman?7

CHAIRPERSON GRIFFIS:  I don't see any8

reason why we wouldn't waive our rules and regulations9

and issue a summary order on this unless there is any10

opposition from Board Members.  Not noting any11

opposition, I think we can move ahead in that fashion.12

MS. BAILEY:  Thank you, sir.13

CHAIRPERSON GRIFFIS:  Thank you.14

MS. BAILEY:  The only thing is if this15

graphic is available, we would like to have that for16

the record.17

CHAIRPERSON GRIFFIS:  Yes, I think --18

MR. WASHINGTON:  Sure.19

CHAIRPERSON GRIFFIS:  We need a reduced20

size for the record though.  Is that correct, Ms.21

Bailey?  You don't want that whole sheet, do you?22

MS. BAILEY:  If it's just one sheet we can23

fold it.24

CHAIRPERSON GRIFFIS:  That's fine.  And if25
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you can leave that, that would be fine.  That's the1

color representation.  We do have it in the record in2

terms of the plat and the smaller scale, but if you3

can leave that in, that would be great.  Very well.4

Anything else, Ms. Bailey?  Well done.  Ms. Parker,5

Mr. Washington, I do appreciate it.  Thank you very6

much.7

MR. WASHINGTON:  Thank you.8

MS. PARKER:  Thank you.9

CHAIRPERSON GRIFFIS:  Good luck with that10

expansion.  Keep that shrubbery alive and we'll see11

you in five years or 10 years.12

MS. PARKER:  10 years.  Thank you so much.13

CHAIRPERSON GRIFFIS:  Thank you very much.14

With that, let's move ahead.  Ms. Bailey, when you're15

ready.16

MR. WASHINGTON:  And do we get something17

in the mail or something?  Okay.18

MS. BAILEY:  Appeal No. 174392 of Advisory19

Neighborhood Commission 6A, pursuant to 11 DCMR20

section 3100 and 3101, from the administrative21

decision of the Zoning Administrator, Department of22

Consumer and Regulatory Affairs to issue a Certificate23

of Occupancy Permit No. 102037, dated July 27, 2005,24

authorizing a 49 seat restaurant use, trade name25
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Cluck-U-Chicken.1

Appellant alleges that DCRA erred by2

issuing the C of O for a fast food restaurant without3

Board of Zoning special exception review under section4

733.  The property is located in the H Street5

Commercial Overlay.  It's also zoned C-2-A and it's6

located at 1123 H Street, N.E., Square 982, Lot 823.7

CHAIRPERSON GRIFFIS:  Thank you.8

Excellent.  Thank you very much.  As we said, we're9

going to proceed with this today.  Our normal course10

and chronology of this, obviously, we'll hear from the11

appellant.  We would then go to the Government's case12

presentation.  I think we'll take that out of order13

and we can have the intervenor or the property owner's14

case presentation and the ANC, which is you wouldn't15

have to go to.  We'll take anyone.  We'll deal with16

the other issues as they come up.  Mr. Green?17

BOARD MEMBER ETHERLY:  Mr. Chair, perhaps18

before we proceed.19

CHAIRPERSON GRIFFIS:  Oh, I'm sorry.  Yes?20

BOARD MEMBER ETHERLY:  As a point of, I21

guess, kind of procedure, I'm going to recuse myself22

from this case.  As some members of the audience may23

be aware of, I am, shall we say, in pursuit of a24

different public office which does involve the25
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relevant ANC in this matter.1

I have had occasion to, while not2

participate in any of the discussions related to this3

matter, have heard extensive public discourse on this4

particular issue and I think it's very important.5

While I would feel very comfortable about sitting on6

this case in an impartial and fair manner, I think it7

would be important that this procedure remain above8

any concerns regarding political posturing or9

favoritism.10

So in order to assure the integrity of11

this proceeding in this particular case, I'm going to12

recuse myself from this matter going forward.  Thank13

you, Mr. Chair.14

CHAIRPERSON GRIFFIS:  Thank you very much,15

Mr. Etherly, and I'm going to say it's just a loss to16

the Board in our own processing not to have you on17

this case.  However, it's understood, your reasonings.18

With that then, we'll give you the afternoon off.19

Let's move ahead.20

MR. GREEN:  Mr. Chairman?21

CHAIRPERSON GRIFFIS:  Yes?22

MR. GREEN:  Members of the Board, I rise23

on a point of order, a preliminary matter I would like24

to raise.  I have just been handed a letter that has25
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been addressed to you, Mr. Chairman, and distinguished1

Members of the BZA dated April 4, 2006.  And the sum2

and substance of the letter -- I'm not going through3

the entire letter, I'm quite sure you had an4

opportunity to read it.5

CHAIRPERSON GRIFFIS:  I don't know.6

MR. GREEN:  But it says, in essence, we7

believe that as a matter of policy the Board should8

deny the ANC's appeal as a ruling against Cluck-U-9

Chicken would be detrimental to the neighborhood.10

CHAIRPERSON GRIFFIS:  I see.  Why don't11

you tell me what you're reading?12

MR. GREEN:  Yes.13

CHAIRPERSON GRIFFIS:  Because I have no14

idea what it is.15

MR. GREEN:  Well --16

CHAIRPERSON GRIFFIS:  Who wrote it?17

MR. GREEN:  That's the interesting part of18

this letter, Mr. Chairman.  It's signed by four19

members or four individuals who have identified20

themselves as being a part of ANC-6A.  Now --21

CHAIRPERSON GRIFFIS:  You mean they live22

in the area or they --23

MR. GREEN:  No.24

CHAIRPERSON GRIFFIS:  -- are25
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commissioners?1

MR. GREEN:  They are members of the board.2

CHAIRPERSON GRIFFIS:  Why are you bringing3

this to our attention now?4

MR. GREEN:  Well, because it was just5

brought to my attention, Mr. Chairman.6

CHAIRPERSON GRIFFIS:  Ms. Bailey, did you7

know about that?8

MR. GREEN:  And it's my understanding that9

you have eight members of an ANC and you have four10

members of the same ANC who are against or take a11

position of denying the ANC's appeal.12

CHAIRPERSON GRIFFIS:  But how is that13

pertinent to us?  We have the ANC here that is14

bringing the appeal.  Why is that even of interest to15

us at this time?16

MR. GREEN:  Well, the reason I say it's of17

interest to you, first of all, the letter was18

addressed to you, so I'm again maybe mistaken that you19

have got a copy.  May I approach, please?20

CHAIRPERSON GRIFFIS:  No.21

MR. GREEN:  You don't want to see it?22

CHAIRPERSON GRIFFIS:  I do.23

MR. LUNA:  Chairman Griffis?24

CHAIRPERSON GRIFFIS:  But you're going to25
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need to submit it in.1

MR. LUNA:  I object to the introduction of2

this document and also to --3

CHAIRPERSON GRIFFIS:  Well, actually, let4

me clarify that right there.5

MR. LUNA:  Sure.6

CHAIRPERSON GRIFFIS:  Mr. Green, I have7

never seen the letter that I'm aware of, so I'm not8

sure that it has been entered into evidence.  So we're9

going to check and see whether it has come in.  Mr.10

Moy is about to address that.  And then if it is, then11

we can get into whether it should be or shouldn't be12

in, but I don't think it's a preliminary matter.13

MR. LUNA:  Okay.14

MR. GREEN:  Well, what I'm concerned15

about, Mr. Chairman, is this.  If you have an ANC16

consisting of eight people --17

CHAIRPERSON GRIFFIS:  Sure.18

MR. GREEN:  -- of which four of them have19

taken a position in support of the Zoning20

Administrator, which in effect says deny an ANC's21

appeal, deny their own appeal --22

CHAIRPERSON GRIFFIS:  Right.23

MR. GREEN:  -- my question is why are we24

here?  It would seem to be --25
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CHAIRPERSON GRIFFIS:  Well, it would be a1

good rebuttal or a good cross examination question for2

you.3

MR. GREEN:  Well, I would like to know.4

CHAIRPERSON GRIFFIS:  But we have the ANC5

that is bringing this, too.  If what you're doing --6

MR. GREEN:  I would ask, I would move --7

in effect, Mr. Chairman, I am moving that the appeal8

be denied on the fact that the ANC has taken a9

position against itself.10

CHAIRPERSON GRIFFIS:  That's an11

interesting point.  I think probably more formative12

for our dealing with your motion would be that those13

commissioners here before us bringing the appeal don't14

have the authority to bring the appeal.  Isn't that15

really what you're asserting?16

MR. GREEN:  I'm asserting that the17

commissioners who are here, not only do they not have18

the authority to bring the appeal, but that -- and19

they point out in this letter to you a member of the20

so-called prevailing side is now addressing the21

content of this letter, which says that they are in22

support of the position of the BZA.23

CHAIRPERSON GRIFFIS:  But there was24

official action taken by the ANC to go forward with an25
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appeal.  That's the only thing that would be1

jurisdictional to us right now currently.  I mean,2

certainly, Single Member Commissioners can change3

their opinion.4

I'm not sure how or what that happened,5

but I have to go back to the official decision and6

direction that the ANC -- if there was a motion and a7

vote that was going to bring an appeal, that that's8

where we are.9

MR. GREEN:  I submit, sir, there is no10

official position.11

CHAIRPERSON GRIFFIS:  Okay.  Well, that's12

a different position.13

MR. GREEN:  Not when you have four people14

of an eight man --15

CHAIRPERSON GRIFFIS:  You're talking about16

a letter today that is asserting something.17

MR. GREEN:  I just got it.18

CHAIRPERSON GRIFFIS:  I know, I know, but19

we don't have it in the record.20

MR. GREEN:  Well, I would be very happy to21

give you the copy that was given to me.22

CHAIRPERSON GRIFFIS:  No, because you're23

introducing into the record a letter from the ANC?24

MR. GREEN:  No, no, no, no.25
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CHAIRPERSON GRIFFIS:  Is this your1

document?2

MR. GREEN:  No, no, this letter was3

addressed to you, a copy of which was given to me, and4

also distinguished Members of the BZA.5

CHAIRPERSON GRIFFIS:  It hasn't been6

submitted by the author.  Is the author here?  I don't7

even know who it is.8

MR. GREEN:  Yes.9

CHAIRPERSON GRIFFIS:  Who signed the10

letter?  Did you submit the letter into the record?11

MR. GREEN:  He is a member of the ANC.  I12

don't know what his process was in terms of getting it13

to the ANC, but I know that I have got a copy of this.14

CHAIRPERSON GRIFFIS:  Good.  All right.15

Well, we're going to take a few minutes.  We're going16

to let the ANC that is bringing this appeal and the17

other parties get set up.  We're going to stretch our18

legs and then let's see if that gets submitted into19

the record or not.20

MR. GREEN:  Fine.21

(Whereupon, at 3:53 p.m. a recess until22

4:05 p.m.)23

CHAIRPERSON GRIFFIS:  Very well.  Let's24

resume.  Mr. Green, I believe you were bringing a25
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motion based on a letter that wasn't submitted.  It1

has now been submitted into the record.  We'll have2

evidence given to it as part of the record.  I will --3

well, is there anything additionally that you need to4

say about this?5

MR. GREEN:  Well, I think, Mr. Chairman,6

that the document certainly speaks to the issues that7

I have raised.8

CHAIRPERSON GRIFFIS:  It does, indeed.9

MR. GREEN:  And I don't think I can10

articulate any clearer than the document.11

CHAIRPERSON GRIFFIS:  I would tend to12

agree.  Very well.  ANC, speaking to the letter?  The13

motion is to dismiss the appeal based on -- well,14

actually, let's articulate that, Mr. Green, together15

perhaps.16

Based on the lack of standing of the17

appeal on the authorization of the ANC, is that your18

motion?19

MR. GREEN:  Yes, based on that and the20

fact that we have before us an action which can be21

characterized as a nullity.22

CHAIRPERSON GRIFFIS:  Okay.  Same thing.23

Do you agree or --24

MR. GREEN:  Yes.25
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CHAIRPERSON GRIFFIS:  Okay.  Response?1

MR. RICE:  Cody Rice, Advisory2

Neighborhood Commissioner 6A-03.  I would point out to3

Members of the Board that the first paragraph of the4

letter that was submitted indicates that this letter5

does not represent the ANC's official position.  In6

fact, the ANC voted 5-3 to file the instant appeal.7

The letter authorizing that appeal should8

be in the record as part of the initial appeal9

submission, which indicates that at a regularly10

scheduled and properly noticed meeting on September 8,11

2005 ANC-6A voted 5-3 with five commissioners required12

for a quorum to appeal the administrative decision of13

the Zoning Administrator.14

CHAIRPERSON GRIFFIS:  Excellent.  Thank15

you, Mr. Rice.  That is Exhibit No. 2 of this filing16

that you're reading.  Ms. Bellamy, do you have a17

position on the motion?  I'm sorry, everything has got18

to be on a microphone.  We're going to probably have19

you getting up and down quite a bit.20

MS. BELLAMY:  We support Mr. Green.21

CHAIRPERSON GRIFFIS:  One more step.22

Perfect.23

MS. BELLAMY:  We support Mr. Green's24

motion to dismiss.25
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CHAIRPERSON GRIFFIS:  Support the motion1

to dismiss.  Okay.  Very well.  Board Members?2

MR. GREEN:  Mr. Chairman, may I make one3

more comment, one brief comment?4

CHAIRPERSON GRIFFIS:  Brief comment.5

MR. GREEN:  Yes.  I would direct the6

attention of the Board Members and you, Mr. Chairman,7

to the fact that this document was not only signed by8

the individuals identified, but under their names it9

quite clearly shows their affiliation with the ANC.10

So regardless of how anything is first11

captured, how anything is first stated, we have, what,12

four ANC individuals who have identified themselves as13

such who have taken a position and I don't want that14

lost on the Board.15

CHAIRPERSON GRIFFIS:  Excellent and well16

said.  Let's start with that.  Mr. Green, I don't17

think what's at issue is whether the signators are ANC18

Commissioners or not.  I don't think that's under19

contention at this point.  The fact that there are20

signators that have perhaps changed or have individual21

opinions outside of the official action of the ANC is22

also somewhat relevant as we perhaps move ahead with23

this, but does not remove itself from the standing of24

the ANC to bring the appeal.25
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I would refer back to what Mr. Rice has1

indicated, Exhibit No. 2, and the first sentence of2

the paragraph or the second sentence of the paragraph3

of the letter submitted April 4, which indicates it's4

not representative of the ANC's official position.5

The appeal is brought by the ANC as they are a body6

that can bring appeals of this decision to the Board.7

I don't see anything that negates that8

standing, but I will open it up to other Board9

Members.10

VICE CHAIR MILLER:  Mr. Chairman, I would11

concur with you.  Under our regulations, in order for12

an ANC to be recognized officially by us in this13

proceeding, they need to do all the things that have14

been done in Exhibit No. 2.15

They have to have a quorum.  They have to16

provide notice to the community.  They have to provide17

their vote, etcetera, and all those things were set18

forth in Exhibit No. 2, which is the letter of19

authorization dated September 16, 2005 for the ANC to20

bring this appeal.  And that has not been negated by21

any official action of the ANC.  The April 4, 2006 is22

a letter of individual ANC Commissioners.23

CHAIRPERSON GRIFFIS:  Others?24

COMMISSIONER MITTEN:  I agree.  I would25
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move to deny the motion.1

CHAIRPERSON GRIFFIS:  Is there a second?2

BOARD MEMBER MANN:  Second.3

CHAIRPERSON GRIFFIS:  Thank you, Mr. Mann.4

Further deliberation by the Board?  There being no5

further deliberation needed, we have a motion before6

us that has been seconded.  I would ask for all those7

in favor to signify by saying aye.8

ALL:  Aye.9

CHAIRPERSON GRIFFIS:  And opposed?  Just10

record the vote for that motion.11

MS. BAILEY:  Mr. Chairman, the vote is12

recorded at 4-0-1 to deny the motion as expressed by13

Mr. Green.  Mrs. Mitten made the motion, Mr. Mann14

Second.  Mr. Griffis, Mrs. Miller in agreement.  Mr.15

Etherly has recused himself.16

CHAIRPERSON GRIFFIS:  Excellent.  Thank17

you very much, Ms. Bailey.  And just for clarity, of18

course, it just removes the motion that we would deny19

the appeal before hearing the appeal on the basis of20

what Mr. Green has brought before us.21

We will look for those signators on this22

letter to obviously present this letter as testimony23

or perhaps being called as witnesses, and we'll get24

into the substance of these and each of these, how25
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they actually address that element which is under1

appeal.2

At this point then we can turn it over3

unless there's any preliminary matters.  Any other4

preliminary matters?  Very well.  Then we'll turn it5

over to the ANC for the presentation of their case.6

You can sit there or have a seat, whichever you would7

like.  Mr. Green and Ms. Bellamy, you can make8

yourselves comfortable.9

MR. GREEN:  Thank you, Mr. Chairman.10

CHAIRPERSON GRIFFIS:  Thank you much.11

MR. LUNA:  Thank you, Mr. Chairman.  My12

name for the record again is Richard Luna.  I am a13

resident of ANC-6A and I live within a block of the14

establishment that is the subject of this appeal.  I15

would like to begin by thanking the Board for hearing16

this appeal and also attend to a couple of17

housekeeping matters.  First of all, I would like to18

reserve any remaining time, at least 15 minutes, for19

rebuttal.20

CHAIRPERSON GRIFFIS:  Okay.  Actually,21

that's where I was, wasn't I?  Did I go through the22

entire -- I don't think I made it through the entire23

order of the appeal.24

MR. LUNA:  No.25
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CHAIRPERSON GRIFFIS:  But just to make1

sure that we have it here.  As the appellant, you're2

going to start this off.  We're going to skip the3

Government's case today and we'll go to the intervenor4

or the property owner's case presentation today.  So5

it will be you and Ms. Bellamy who will present their6

cases today and any witnesses that are here that will7

be called under those cases.8

Now, I will give direction to Ms. Bellamy9

that when she sets up her case today, she will also10

conclude her case in the same timing.  The appellant,11

however, will be revisited at the end and that is12

where you will have opportunity for rebuttal witnesses13

and any sort of closing remarks.  So you're going to14

begin this and you're going to end this.15

There is not a time during the appeal16

where I call, as maybe people that were here or have17

been here previously for special exceptions or18

variances -- there is not a time where I'm going to19

call persons to provide testimony.  That isn't part of20

an appeal case.  In order to provide testimony to the21

Board, you will need to be called as a witness in one22

of these three participants' presentation of their23

cases.24

So that being said, hopefully that has25
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cleared everybody.  Let's move ahead.1

MR. LUNA:  Okay.  Also, I don't know if2

this is the appropriate time to raise this, but we3

wanted to keep the record open for written comments on4

behalf of the appellant.5

CHAIRPERSON GRIFFIS:  What kind of written6

comments are you anticipating?7

MR. LUNA:  I understand the Capitol Hill8

Restoration Society intended to testify today, but9

given the late hour and the question about how we were10

going to proceed, they wanted to submit written11

comments after.  In light of the fact that we'll be --12

the case has been continued, it seems like that would13

be a minimal --14

CHAIRPERSON GRIFFIS:  Again, in an appeal15

case the record is not open for testimony.  Were you16

calling the --17

MR. LUNA:  As a witness.18

CHAIRPERSON GRIFFIS:  I see.  I don't19

know.  We'll see how that proceeds.  You can outline20

what they might have indicated in terms of the21

pertinence of your case presentation.  We'll address22

that before we close.23

MR. LUNA:  Okay.  Thank you.  I would like24

to begin by offering some background on this case.25
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Generally, the issue is whether the appellees, Cluck-1

U-Chicken, is a fast food restaurant.  If it is, then2

the harm that has occurred is that the public,3

especially nearby residents, have been deprived of the4

input on a range of issues that they are entitled to5

through the special exception process.6

ANC-6A is sensitive to the ramifications7

of this issue both to Gibson Investments Incorporated,8

which is the owner of Cluck-U-Chicken, and to similar9

business owners along the H Street corridor and10

elsewhere that might be relying on the outcome of this11

appeal.12

CHAIRPERSON GRIFFIS:  But that is13

certainly not under something that we're going to be14

getting into today.15

MR. LUNA:  No, it's not.16

CHAIRPERSON GRIFFIS:  Okay.17

MR. LUNA:  That's just kind of a general18

background statement.19

CHAIRPERSON GRIFFIS:  We'll note your20

sensitivity for the record.21

MR. LUNA:  Thank you.22

CHAIRPERSON GRIFFIS:  Okay.23

MR. LUNA:  This case is similar to the24

Board of Zoning Adjustment Appeal No. 17214.  It was25
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Chance Food Incorporated, also known in the public, I1

think, as the Blimpie's case.  The Board decided that2

case last year and the issues are substantially3

similar.4

There are certain facts that are not in5

dispute.  To begin with, the Department of Consumer6

and Regulatory Affairs issued Certificate of Occupancy7

No. 102037 to Gibson Investments Incorporated for a8

restaurant at the property which is the subject of9

appeal.10

However, the Certificate of Occupancy11

incorrectly noted the square and lot number of the12

subject property.  The address of Cluck-U-Chicken is13

1123 H Street, N.E.  As noted in the statement of the14

appellant, the actual -- the square and lot number15

indicated on the Certificate of Occupancy is for 112016

G Street, N.E.  So, generally, there are some problems17

about the care with which the Department of Consumer18

and Regulatory Affairs issued the Certificate of19

Occupancy.20

Also, as a question of fact, a restaurant21

is a matter-of-right use in a C-2-A Zone and this22

property is in a C-2-A Zone.  Also, a fast food23

restaurant is not matter-of-right use in a C-2-A Zone,24

but it requires a special exception.  Fifth, the25
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Zoning Regulations deem any restaurant with a drive-1

thru a fast food restaurant.  Cluck-U-Chicken does not2

have a drive-thru, so that point is irrelevant.3

Seventh, the Zoning Regulations list three4

other characteristics, the existence of any two of5

which denote an establishment as a fast food6

restaurant, as opposed to simply a restaurant.  The7

first of those is that at least 10 percent of the8

total floor space on any one floor that is accessible9

to the public is allocated and used for customer10

queuing for self-service, for carry-out and on-11

premises consumption.12

If that condition is met, then either one13

of the two followed criteria will determine whether14

the establishment is a fast food restaurant.  First,15

whether at least 60 percent of the food items are16

already prepared or packaged before a customer placed17

an order and/or whether or not the establishment18

primarily serves its food and beverages in disposable19

containers and provides disposable tableware.20

The Zoning Regulations' definition of a21

restaurant specifically exclude a fast food restaurant22

from the definition of a restaurant.  So it's23

impossible to be both, a restaurant and a fast food24

restaurant.  There are certain facts that are in25



137

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

dispute and I will cover those in a minute.  First, I1

wanted to discuss some of the questions of law which2

the Board of Zoning Adjustment decided in its Appeal3

No. 17214, which I referenced earlier.4

First of all, I refer you to the5

definition of a fast food restaurant under the D.C.6

Municipal Regulations, Title 11, section 199.1.  As7

interpreted by the Board of Zoning Adjustment, the8

clause "accessible to the public" modifies the phrase9

"10 percent of the total floor space on any one10

floor."11

That means that when we're considering12

what percentage of the floor space is queuing area,13

seating area, we're only looking at the publicly14

accessible floor space.  We're not looking at the15

entire floor area.  That was one of the legal16

conclusions made in the prior appeal that I referred17

to.18

Furthermore, the floor space that we're19

talking about is that allocated and used for the uses20

described in the definition, in other words allocated21

to being used for queuing, allocated to being used for22

seating.  The 10 percent calculation is made against23

only the amount of floor space that is accessible to24

the public, that is what I was saying before, and that25
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can include queuing area, seating area, hallways to1

restrooms, the restrooms themselves, the area2

immediately inside the front door and any other areas3

that are accessible to the public.4

A separate conclusion in that case was5

that for queuing for self-service, for carry-out and6

on-premises consumption could mean either customer7

queuing or on-premises consumption or both.  So for8

purposes of calculating which one of these uses would9

count toward the 10 percent floor space area, you can10

use either the area set aside for customer queuing or11

you can use the area set aside for customer12

consumption or you can use both.  And, again, that was13

a legal conclusion in that BZA case.14

As those legal conclusions apply to the15

establishment in this case, Cluck-U-Chicken, the16

queuing area in the establishment of the subject17

property, if we only look at the queuing area, and at18

this point I would direct the Members to evidence, a19

document, page number 16 that I submitted with -- that20

I submitted on time, 14 days before the hearing.21

CHAIRPERSON GRIFFIS:  Your first22

submission, page 16?23

BOARD MEMBER MANN:  Mr. Chairman, I24

believe he is talking about Exhibit 17 if I'm not25
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mistaken.1

CHAIRPERSON GRIFFIS:  Oh, Exhibit 17.  Oh,2

I see.  Right, the photographs.3

MR. LUNA:  Actually, I'm talking about the4

chart.  There is a map labeled.  I'll keep going,5

because it's 16 --6

BOARD MEMBER MANN:  16.7

CHAIRPERSON GRIFFIS:  16, the chart.8

Excellent.  Okay.9

MR. LUNA:  This is a chart based on --10

CHAIRPERSON GRIFFIS:  Everyone have it,11

Mr. Green, Ms. Bellamy?  Excellent.  Yes?  We're all12

together.13

MR. LUNA:  Okay.  I would enter this into14

the record as exhibit --15

CHAIRPERSON GRIFFIS:  Everything is in the16

record.17

MR. LUNA:  Okay.18

CHAIRPERSON GRIFFIS:  You don't need to19

enter it in.20

MR. LUNA:  Thank you.  This is a map of --21

this is a floor plan of the Cluck-U-Chicken22

establishment as it was provided to us by the23

Department of Consumer and Regulatory Affairs.  You24

should note that it has been divided into separate25



140

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

areas that have been labeled, some areas A for1

customer accessible area and S for seating area.2

CHAIRPERSON GRIFFIS:  So this document was3

provided to you by DCRA?4

MR. LUNA:  Right, without the markings.5

A member of the Economic Development and Zoning6

Committee of ANC-6A, which was an engineer, I believe7

Bill Schulteis, measured this scale drawing and came8

up with the percentages that you see listed here.9

CHAIRPERSON GRIFFIS:  Oh, I see.10

MR. LUNA:  According to this.11

CHAIRPERSON GRIFFIS:  So they put the red12

and the blue on this sheet?13

MR. LUNA:  Right, the red and blue or14

green on the sheet is something that we --15

CHAIRPERSON GRIFFIS:  Okay.16

MR. LUNA:  -- provided.17

CHAIRPERSON GRIFFIS:  Mine seems to be18

blue.  Maybe yours is green.19

MR. LUNA:  Okay.20

CHAIRPERSON GRIFFIS:  But nonetheless,21

okay.22

MR. LUNA:  Okay.  The colored areas.  As23

you can see from these calculations, and these24

calculations are based on the plans and therefore25
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should be to scale, if you take only the queuing area1

which we calculated as -- you know, most minimally as2

A3 and A4, and those are the areas right in front of3

a self-service station for beverages and also the4

self-service area for ordering both for carry-out and5

on-premises consumption.  That is where you retrieve6

your food, etcetera.7

Those, the area in front of the service8

counter and the area in front of the beverage station9

that is self-service, add together to a total of 10.810

percent.  So just that small area alone is enough to11

satisfy the 10 percent floor area requirement of the12

definition of a fast food restaurant.13

Even so, ANC-6A argues that the area, the14

corridor in the middle of the seating area which is15

labeled A2, is also queuing area and on a busy day the16

area in front of the entrance -- and this building17

plan is slightly inaccurate.  If I'm not mistaken,18

there is a set of double doors instead of two sets of19

separate single doors.20

But in any case, the area in front of the21

doorways is accessible for queuing and added together,22

6.3 percent plus 13.6 percent plus 3.3 percent plus23

10.8 percent adds up to substantially more than the 1024

percent floor area requirement.25
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Nonetheless, the way that this Board1

interpreted the floor area requirement, we also have2

the opportunity to add the seating area into this3

calculation.  So when you add all the seating area,4

which are all the areas designated S1, S2, S3, S4 and5

S5, you end up with a total of anywhere between 76.86

percent to 80.1 percent depending on whether you7

include S5 as a seating area.8

The conclusion that I draw from that is9

that adding the seating area to the queuing area10

leaves us with substantially more than 10 percent of11

the floor area devoted to queuing and seating.  And,12

therefore, it satisfies the first requirement in the13

definition of a fast food restaurant.14

I see some scratching heads among the15

Board Members.16

CHAIRPERSON GRIFFIS:  No, no, no.17

MR. LUNA:  Do you want a second to do the18

math?19

CHAIRPERSON GRIFFIS:  Keep going.20

MR. LUNA:  Okay.  The next potentially21

disputed fact is whether the establishment -- oh, and22

I'm sorry, before I move on I would just like to point23

out, you know, we have -- ANC-6A in its drawing24

limited its queuing area to A3 and A4.25
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However, if you look at page 1 of the1

photographs, this is a picture of people queuing both2

for ordering and, in some cases, waiting for their3

food and they actually use the first row of tables for4

waiting and for queuing.  So, arguably, the area set5

aside for queuing is much larger than merely the area6

that ANC-6A has set aside here.7

CHAIRPERSON GRIFFIS:  You mean someone8

will go up to the counter, place an order and they9

would go sit at a table and wait?10

MR. LUNA:  In some instances.  In other11

instances --12

CHAIRPERSON GRIFFIS:  No, I'm asking you13

specifically what your statement now is, that picture.14

And so you're saying that we ought to classify that as15

queuing area because they have ordered and they are16

sitting at a table?17

MR. LUNA:  Yes, but also some of the18

people that are waiting here have not ordered yet.19

They sat down while waiting to place their order.  So20

in two ways it's queuing area.21

CHAIRPERSON GRIFFIS:  Could be.  Okay.22

Understood.23

MR. LUNA:  Okay.24

CHAIRPERSON GRIFFIS:  Let me ask.  The25
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overall area of which you have counted the total floor1

area of 828.5 square feet, you have an area indicated2

close to the restrooms that is labeled not included.3

That was not part of the publicly accessible floor4

area that you calculated?5

MR. LUNA:  Apparently not in this case,6

no.7

CHAIRPERSON GRIFFIS:  Okay.  And the8

restroom, therefore, would not also be calculated in9

that?10

MR. LUNA:  Actually, I believe the way the11

Board decided previously, the restroom area should be12

included.13

CHAIRPERSON GRIFFIS:  So that whole area14

in the back there, you're asserting that it was not15

part of the 828.5 square feet?16

MR. LUNA:  No, and that would be an error17

in the calculations.18

CHAIRPERSON GRIFFIS:  Okay.  Right.  We'll19

figure that out.  Ms. Miller had another quick20

clarification question.21

MR. LUNA:  Yes.22

VICE CHAIR MILLER:  There is no definition23

in the regulations for queuing area, is there?24

MR. LUNA:  No, there isn't.25
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VICE CHAIR MILLER:  And that wasn't1

addressed by the Board in that previous order, was it?2

MR. LUNA:  It was discussed at length.  I3

would have Cody Rice who actually brought that appeal4

discuss that.5

VICE CHAIR MILLER:  Okay.  Because where6

I'm getting is you're identifying certain areas as7

queuing areas and I just want to know what your8

assumption is for identifying them as queuing areas.9

MR. LUNA:  The way that the definition10

states, it is floor space allocated and used for11

customer queuing.  So I take that to mean the area12

that has been allocated for customer queuing and13

separately also the floor space that is actually used14

for queuing.15

VICE CHAIR MILLER:  So they may be two16

different things.17

MR. LUNA:  They may be different things,18

yes.  And what I'm arguing is that both should be --19

both the area that is allocated in the plan and the20

area that is actually used.21

VICE CHAIR MILLER:  Okay.  And which is22

the allocated area?23

MR. LUNA:  The allocated area are those,24

the areas labeled A3, A4, A2 and A1.25
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VICE CHAIR MILLER:  And how do you know1

they were allocated for queuing?2

CHAIRPERSON GRIFFIS:  No, that's --3

MR. GREEN:  Mr. Chairman, may I propose an4

objection, please?5

CHAIRPERSON GRIFFIS:  In a second.  He is6

allocating those in his calculations.  That's what7

you're saying.  Is that correct?8

MR. LUNA:  Yes.9

CHAIRPERSON GRIFFIS:  When you're talking10

about allocating --11

VICE CHAIR MILLER:  Oh.12

CHAIRPERSON GRIFFIS:  -- that is how you13

have done your calculations, which is the basis of14

their case presentation.15

VICE CHAIR MILLER:  So you have looked at16

the plan and you have allocated.17

MR. LUNA:  Yes.18

VICE CHAIR MILLER:  It's not based on the19

business' allocation.20

MR. LUNA:  Right.21

VICE CHAIR MILLER:  Or DCRA's.  Okay.22

Thank you for clarifying that.23

CHAIRPERSON GRIFFIS:  Good.  And to that24

then, are you aware of what the Zoning Administrator's25
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calculation was?1

MR. LUNA:  No, that was not provided to2

us.3

CHAIRPERSON GRIFFIS:  Okay.  It was just4

a clarification.  Mr. Green, objection?5

MR. GREEN:  Yes.  Maybe it's more of a6

question.7

CHAIRPERSON GRIFFIS:  Oh, dear.8

MR. GREEN:  Are we getting an opening9

statement by an attorney or one representing an entity10

or are we getting witness testimony?  If he is a11

witness, then certainly he ought to be sworn.12

CHAIRPERSON GRIFFIS:  Sworn?  He was sworn13

in.14

MR. LUNA:  I actually was sworn at the15

beginning of this session.16

CHAIRPERSON GRIFFIS:  I don't understand17

what the objection is.18

MR. GREEN:  Well, I just want to know.  I19

mean, is he -- he is acting as the witness.  Is that20

what you're doing?  You're a witness in this21

proceeding now at this point.  Is that not right, sir?22

MR. LUNA:  I am presenting the case and,23

in some cases, I am also acting as a witness.24

CHAIRPERSON GRIFFIS:  Oh, dear.25
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MR. LUNA:  I mean, right now what I'm1

trying to do is explain the diagram.2

MR. GREEN:  You don't even make a3

statement about being a lawyer for yourself, Your4

Honor.5

CHAIRPERSON GRIFFIS:  Let's keep it --6

yes, well, just a quick clarification.  Obviously, the7

question is -- the objection I think raises the good8

question of how much are they going to be able to9

cross examine you, obviously.  Are you presenting?10

Are you laying out the legal case of this or are you11

presenting testimony on a factual basis which can be12

crossed?13

MR. LUNA:  I am laying out the legal, just14

the legal --15

CHAIRPERSON GRIFFIS:  Okay.16

MR. LUNA:  -- aspects of it.17

CHAIRPERSON GRIFFIS:  And it's a good18

point that Mr. Green is bringing up for my own19

clarification, so that -- are you the --20

MS. BELLAMY:  I object, Chairman.  I do21

believe he is submitting testimony.22

CHAIRPERSON GRIFFIS:  Indeed.  Are you the23

legal representative of the ANC then?24

MR. LUNA:  No, I'm not.25
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CHAIRPERSON GRIFFIS:  Then why?  Yes, then1

I think --2

MR. RICE:  Mr. Luna is authorized and3

myself.  We're both authorized per the authorization4

letter from the ANC to act on behalf of ANC-6A.5

CHAIRPERSON GRIFFIS:  Oh, sure.  Good.6

MR. RICE:  For the purposes of this7

appeal.8

CHAIRPERSON GRIFFIS:  And, I'm sorry, I'm9

not delving into whether he can or cannot be saying10

what he is saying.  What we're just trying to do is11

differentiate.  I don't believe that what you're12

providing is testimony at this point.  You're13

providing the case presentation.  Is that correct?14

MR. LUNA:  Yes.15

CHAIRPERSON GRIFFIS:  Yes.  Ms. Bellamy,16

you objected to?17

MR. LUNA:  These numbers are not within my18

personal knowledge.19

MS. BELLAMY:  And we can go over it20

through cross examination.21

CHAIRPERSON GRIFFIS:  Sure.22

MS. BELLAMY:  Because I do believe he is23

using old and inaccurate drawings.24

CHAIRPERSON GRIFFIS:  Excellent.  I would25
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not imagine that there isn't rebuttal or cross on this1

in the case presentation, but I think we have2

clarified the fact that we are into the case3

presentation here and so you are presenting testimony4

on this, and we do have this entered into the record.5

MR. GREEN:  Mr. Chairman?6

CHAIRPERSON GRIFFIS:  Yes?7

MR. GREEN:  I would ask that what he has8

stated in light of the fact that he is making a9

presentation/being a witness, being that the10

information is out of date and inaccurate and old,11

even by his own admission, that it be stricken.12

Strike it.13

CHAIRPERSON GRIFFIS:  It's his case to14

present whether it's persuasive or not is ours to15

decide and yours to rebut.  Let's proceed.16

MR. GREEN:  Yes, sir.17

MR. LUNA:  Okay.  And for the record,18

these building plans that were provided to us are19

purportedly the plans that DCRA relied on in its20

building review.21

CHAIRPERSON GRIFFIS:  Which would be the22

basis to the issuance of the Certificate of Occupancy?23

MR. LUNA:  Exactly.  Which would be the24

basis for the certificate.25
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CHAIRPERSON GRIFFIS:  Okay.  Let's move1

ahead.2

MR. LUNA:  Okay.  So just to reiterate3

after that brief interruption, the queuing area, as we4

calculated, exceeds and this includes if we add5

together A3 and A4, the queuing area would be 14.16

percent.  If we add together the seating area that's7

been designated as seating area, the total amount is8

66 percent.  I'm sorry, let me restate that.  If we9

add the seating area only, not including queuing area,10

it's 66 percent.  If we add together both queuing and11

seating area, the total is between 76.8 and 80.112

percent.13

CHAIRPERSON GRIFFIS:  Is that figure on14

this sheet?15

MR. LUNA:  That figure is not on this16

sheet.  For that, I took A4, A3.  I'm sorry, A3, A4,17

A2 and the seating areas.18

CHAIRPERSON GRIFFIS:  Okay.  19

MR. LUNA:  So, in other words, if you look20

at the subareas, A1 through 4, I added those together21

and then subseating areas I added all those together,22

S1 through S5.23

CHAIRPERSON GRIFFIS:  Okay.  You just said24

something different.  You've added A1 into that?  It's25
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not A3, A4, A2 as you stated, and the seating area?1

MR. LUNA:  Sorry.  Let me -- I have one2

thing written down on this sheet that might be3

inaccurate.  What I did was I added A1, A2, A3 and A4.4

CHAIRPERSON GRIFFIS:  Right.5

MR. LUNA:  And then I added S1, 2, 3, 46

and 5 together to come up with the total queuing plus7

seating area.8

CHAIRPERSON GRIFFIS:  I see.9

MR. GREEN:  Mr. Chairman, for the record,10

I have a continuing objection to this testimony.11

CHAIRPERSON GRIFFIS:  Why?12

MR. GREEN:  That's all right.  I'll ask my13

questions on cross then, Mr. Chairman.14

CHAIRPERSON GRIFFIS:  Good.15

MR. LUNA:  For the seating area, I only16

added S1, S2, S3, S4 and S5.17

CHAIRPERSON GRIFFIS:  Which is 66 percent.18

I'm sorry, I'm trying to figure it out.  You stated19

something about 70 something percent, which I didn't20

see on this sheet.21

MR. LUNA:  Sorry.  76.8 to 80.1 percent.22

CHAIRPERSON GRIFFIS:  What --23

MR. LUNA:  And that was -- just to be24

clear, let me just say 80.1 percent.  And the reason25
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for that, I was -- for some reason in my calculation,1

I had excluded 3.3 percent in adding up these numbers2

for myself.  For some reason I had excluded 3.33

percent.4

CHAIRPERSON GRIFFIS:  Okay.  5

MR. LUNA:  But it should properly be 80.16

percent.7

CHAIRPERSON GRIFFIS:  Great.  As exciting8

as all these figures are, what is 80.1 percent and why9

is it relevant to us?10

MR. LUNA:  80.1 percent is, to refer back11

to the definition of a fast food restaurant, the total12

floor space allocated in use for customer queuing, for13

self-service, for carry-out and on-premises14

consumption.15

CHAIRPERSON GRIFFIS:  And that by the16

definition should be greater than 10 percent?17

MR. LUNA:  Right.  If it's greater than 1018

percent, then that satisfies the first criteria.19

CHAIRPERSON GRIFFIS:  So consumption and20

queuing.  Okay.  21

MR. LUNA:  Okay.22

MS. BELLAMY:  Mr. Chairman?23

CHAIRPERSON GRIFFIS:  Yes?24

MS. BELLAMY:  Can we confirm for the25
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record that we have moved into the testimony phase?1

CHAIRPERSON GRIFFIS:  Absolutely.2

MS. BELLAMY:  Okay.  3

MR. LUNA:  Okay.  The next factual4

question is whether the establishment at the subject5

property primarily serves its food and beverages in6

disposable containers and provides disposable7

tableware.  To establish that fact, I refer the8

Members to Exhibits 1, 2, 3.  I'm sorry, to pages 1,9

2, 3, 4, 5, 6 and 7 of the exhibits.  These are10

photographs taken at random times.11

CHAIRPERSON GRIFFIS:  Let me ask you about12

these photographs.13

MR. LUNA:  Yes.14

CHAIRPERSON GRIFFIS:  The C of Os just15

chronologically, this is in operation.  Is that16

correct?17

MR. LUNA:  This is in operation.18

CHAIRPERSON GRIFFIS:  And you would have19

taken a photograph of the operation in operation?20

MR. LUNA:  Right.  I and other people,21

yes, took photographs.22

CHAIRPERSON GRIFFIS:  Okay.  That's fine.23

MR. LUNA:  Okay.  24

CHAIRPERSON GRIFFIS:  How would the Zoning25
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Administrator have had this information in order to1

designate or in order to provide a Certificate of2

Occupancy?  My question directly is is this relevant3

or should/can we see this in terms of this appeal?4

How does this go to the fact of the Zoning5

Administrator made an error in issuing a Certificate6

of Occupancy if this actually comes after evidence of7

what he would have or when he would have been able to8

make his decision?9

MR. LUNA:  Well, it goes, I guess, to10

establishing the intent of the operation of the11

establishment.12

CHAIRPERSON GRIFFIS:  Okay.  So your13

photographs are showing us the utilization of queuing14

and consumption area, as if it's to the definition?15

MR. LUNA:  Right.16

CHAIRPERSON GRIFFIS:  Okay.  17

MR. LUNA:  What the Zoning Administrator18

would have relied on in making his determination would19

have been the Affidavit of Eating Establishments,20

which an applicant submits with their, I guess,21

application and maybe DCRA can -- the Government when22

it presents its case or in cross examination we can23

clarify exactly how the process works.  But my24

understanding, at least, is that an applicant submits25
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the affidavit.1

CHAIRPERSON GRIFFIS:  That's okay.  You2

don't need to speculate.  We'll get to that if need3

be.4

COMMISSIONER MITTEN:  Can I just ask,5

since you brought it up?6

CHAIRPERSON GRIFFIS:  Yes.7

COMMISSIONER MITTEN:  Do you have the copy8

of the affidavit in this case?9

MR. LUNA:  Yes, I do.10

COMMISSIONER MITTEN:  Because that's not11

in the record yet.12

CHAIRPERSON GRIFFIS:  Right.13

COMMISSIONER MITTEN:  And I think that14

would be helpful.15

MR. LUNA:  Okay.  I would, at this time,16

like to move it into the record and make copies for17

everyone.18

CHAIRPERSON GRIFFIS:  Ms. Bailey will take19

the copies.20

MR. LUNA:  Perhaps I would -- I'll wait21

until you get the copies.22

CHAIRPERSON GRIFFIS:  No, continue.23

MR. LUNA:  Okay.  In the Affidavit of24

Eating Establishments on Question 4, the question25
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states "Will the proposed establishment primarily1

serve food and beverages in disposable containers and2

provide disposable tableware?"  The applicant checked3

the box stating no.4

I would direct, at this time, your5

attention to page 13 in the appellant's packet of6

evidence to an email from Corey Buffo to Theresa Lewis7

in which Ms. Lewis states that she reviewed the plans8

and she notes the representation that they would not9

serve in disposable containers.  She said there is10

nothing -- she says that, in essence, she does not11

believe the affidavit.  She says their website12

identifies them as an alternative fast food place and13

I see pictures of disposable containers.14

So on the one hand, the Zoning15

Administrator had the affidavit.  On the other hand,16

this email indicates -- and this was dated July 12,17

2005 before the Certificate of Occupancy was issued,18

but after the application was mailed.19

MR. GREEN:  Mr. Chairman, Mr. Chairman, we20

don't have a copy of this email that he is making21

reference to.22

CHAIRPERSON GRIFFIS:  Okay.  It's in our23

Exhibit No. 17, which was the March 14th package that24

was submitted.25
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MR. GREEN:  Oh, I see.  Okay.  All right.1

CHAIRPERSON GRIFFIS:  So it's at page 132

and to that, this is from Mr. Buffo.  You have3

highlighted a few of the pieces.  Who is Mr. Buffo?4

MR. LUNA:  My understanding is that Corey5

Buffo was the, I believe, Acting Zoning Administrator6

at the Department of Consumer and Regulatory Affairs,7

at this time.8

MR. GREEN:  Mr. Chairman, I move to strike9

this.  First of all, we've got a hearsay problem here.10

Second of all, it's -- I see the subject and the11

subject says "RE: Taste of Jamaica," and I thought we12

were here talking about Cluck-U-Chicken.  Strike it,13

Your Honor, Mr. Chairman.14

MR. RICE:  Mr. Chair, I can speak to the15

origin of this email.16

CHAIRPERSON GRIFFIS:  Certainly.17

MR. RICE:  And how we obtained it.18

CHAIRPERSON GRIFFIS:  Briefly.19

MR. RICE:  As part of the Taste of Jamaica20

appeal, which was filed by the Stanton Park21

Neighborhood Association, a Freedom of Information Act22

request was filed with the Department of Consumer and23

Regulatory Affairs.24

CHAIRPERSON GRIFFIS:  Right.25
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MR. RICE:  And this is one of the emails1

that was provided by DCRA as part of that in response2

to that FOIA request.3

CHAIRPERSON GRIFFIS:  But why is it4

relevant to us?5

MR. RICE:  It's relevant because at the6

time that Taste of Jamaica -- that that C of O was in7

limbo being, you know, decided whether it was a8

restaurant or a fast food restaurant.9

CHAIRPERSON GRIFFIS:  Sure.10

MR. RICE:  Cluck-U-Chicken was also in11

that same position and in many of the correspondences12

between the ANC and DCRA, these two establishments13

were often discussed at the same time, since similar14

issued faced the two establishments.15

MS. BELLAMY:  Mr. Chairman, objection.16

This not only is hearsay, it's double hearsay.  This17

gentleman is admitting that he hasn't even been there.18

He doesn't believe what he sees on a website.19

CHAIRPERSON GRIFFIS:  Right.20

MS. BELLAMY:  I can't see what -- any kind21

of foundation to admit this.22

CHAIRPERSON GRIFFIS:  Right.  That's fine.23

First of all, in terms of evidence, we're not under24

the strict Rules of Evidence as one might find in a25
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court proceeding, but rather can take all these1

objections.  What will end up happening is whether we2

have relevancy to the appeal and that will be the3

basis of which we will take things in to evidence.4

Now, on elements that have already been5

submitted, they are in the record.  What we will need6

to establish how pertinent they are and how much7

persuasiveness they lend themselves to the Board's8

proceeding.  So I would direct you to make motions and9

more cross examination and case presentations on10

refuting these.  That's an excellent point, both of11

these, in terms of the relevancy or the substance of12

what's actually being said.13

Let's continue on then.  Is there anything14

further?  Ms. Miller, you have a question?15

VICE CHAIR MILLER:  Well, I just want to16

follow up on this before you move off of it.17

CHAIRPERSON GRIFFIS:  Sure.18

VICE CHAIR MILLER:  What was the date the19

Certificate of Occupancy was issued?20

MR. LUNA:  It was July 27, 2005.21

VICE CHAIR MILLER:  Okay.  And then these22

emails were July 12th?23

MR. LUNA:  Yes.  And specifically, you24

know, just because the subject line heading says "In25



161

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

RE: Taste of Jamaica," this email is discussing Cluck-1

U-Chicken.2

VICE CHAIR MILLER:  Both of them.  I see3

that.4

MR. LUNA:  And you can tell that by the5

concluding sentence.6

VICE CHAIR MILLER:  Let me just get to7

this question.8

MR. LUNA:  Sure.9

VICE CHAIR MILLER:  The second email says10

you should place a hold on the issuance of anything on11

these two properties until further investigation is12

completed.  Do you have any knowledge about any13

investigation that might have been done after this14

email?15

MR. LUNA:  I don't.  I know that there was16

some discussion between ANC-6A and DCRA about whether17

the certificate had been issued, whether the18

establishment complied with the Zoning Regulations.19

I don't know much beyond that.20

VICE CHAIR MILLER:  Okay.  Thank you.21

MR. LUNA:  Also, on this subject, I direct22

your attention to page 7, I'm sorry, page 8.  This is23

a printout from the Cluck-U-Chicken Corporation.  I'm24

sorry, Cluck-U Corporation website.  Cluck-U25
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Corporation is the franchise for Cluck-U-Chicken1

franchises of which the subject property -- the2

subject establishment is one.3

CHAIRPERSON GRIFFIS:  What page are we on?4

MR. LUNA:  Page 8.5

CHAIRPERSON GRIFFIS:  8?6

MR. LUNA:  Yes.  The printout most7

prominent heading says University Astoria.8

CHAIRPERSON GRIFFIS:  This is on their --9

I'm sorry, this is what, some sort of web advertising10

for them?11

MR. LUNA:  Yes.  This is from their12

website.13

CHAIRPERSON GRIFFIS:  Okay.  14

MR. LUNA:  Which --15

CHAIRPERSON GRIFFIS:  Would this be a part16

of a permit application or a request or an application17

for a Certificate of Occupancy?18

MR. LUNA:  It would not ordinarily be,19

however, ANC-6A brought this to the attention of the20

Zoning Administrator.21

CHAIRPERSON GRIFFIS:  Prior to the22

issuance?23

MR. LUNA:  Yes, and actually, I'm sorry,24

not this particular -- actually, I -- we're not sure25
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whether this is the website that they were referring1

to in the prior email.2

CHAIRPERSON GRIFFIS:  I see.3

MR. LUNA:  It's possible that it would be4

the next email.  I'm sorry, the next website, which is5

from cluckuchicken.com.6

MR. GREEN:  I have an objection, Mr.7

Chairman.8

MS. BELLAMY:  Again, relevancy.  If he's9

not sure of what website he is referring to, then how10

can anything --11

CHAIRPERSON GRIFFIS:  Understood.12

MS. BELLAMY:  -- any website he refers to13

be relevant?14

MR. LUNA:  We sent both of them to the15

board of -- to the Zoning Administrator, but we're not16

sure which one they relied on.17

CHAIRPERSON GRIFFIS:  All right.  Well,18

let's cut to the chase here.19

MR. GREEN:  Mr. Chairman?20

CHAIRPERSON GRIFFIS:  Because all we21

really care about is the substance of what's being22

said here.23

MR. GREEN:  Mr. Chairman?24

CHAIRPERSON GRIFFIS:  So what you are25
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trying to connect here is the email that indicates1

there is a website that identifies him as "an2

alternative fast food" place.  I don't see that3

wording in either of these.4

MR. LUNA:  If you look at the underlying5

wording on both -- and the text for both of these is6

the same, even though they are different websites, the7

text is the same.8

CHAIRPERSON GRIFFIS:  Okay.  9

MR. LUNA:  If you look at --10

CHAIRPERSON GRIFFIS:  So they characterize11

themselves on the website as a high volume fast food12

restaurant.13

MR. LUNA:  Right.14

MR. GREEN:  Mr. Chairman?15

CHAIRPERSON GRIFFIS:  Okay.  16

MR. GREEN:  Mr. Chairman?17

CHAIRPERSON GRIFFIS:  Yes?18

MR. GREEN:  My objection is simply this19

and I understand that this is an administrative20

proceeding and you take in things that normally21

wouldn't happen in the U.S. District Court.  I22

recognize that.  But I would also point out that in an23

administrative proceeding, those things of which are24

taken in have to be of at least some probative value25
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and material and relevant.  In no way do I see any1

reference to the property in question.  In no way do2

I see any nexus to what we are trying to deal with3

here today.4

CHAIRPERSON GRIFFIS:  Really?5

MR. GREEN:  In other words -- no, I do6

not.  We're here to talk about Cluck-U-Chicken located7

at 1123 H Street, N.E., Washington, D.C.8

CHAIRPERSON GRIFFIS:  Yes.9

MR. GREEN:  Now, if this were attached to10

what, a contract or some other financial document or11

statements --12

CHAIRPERSON GRIFFIS:  But is that separate13

and --14

MR. GREEN:  -- that relate to --15

CHAIRPERSON GRIFFIS:  -- independent from16

Cluck-U-Chicken?17

MR. GREEN:  -- that particular18

organization, then I say that it is relevant and it19

should be admitted.20

CHAIRPERSON GRIFFIS:  But is it21

something --22

MR. GREEN:  But it should be stricken.23

CHAIRPERSON GRIFFIS:  Is there some24

difference between this, these websites?25
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MS. BELLAMY:  Yes, there is, Your Honor.1

CHAIRPERSON GRIFFIS:  The franchise and2

the H Street?3

MS. BELLAMY:  Yes, yes.  The website, in4

fact, looking at the probative value and the5

relevancy, this is only one page of an old website.6

Other pages of the website do not refer to Cluck-U-7

Chicken franchise.8

CHAIRPERSON GRIFFIS:  But is there a9

connection between H Street?  Is H Street a franchise10

that is connected to these websites, Cluck-U Corp.?11

MS. BELLAMY:  However, what Mr. Green is12

saying is that even though this older website may13

refer to a high volume fast food restaurant, it does14

not connect in any way to what Mr. Gibson's restaurant15

is, as far as how he operates the restaurant.16

CHAIRPERSON GRIFFIS:  Okay.  17

MS. BELLAMY:  And as far as what a18

restaurant is in Washington, D.C.19

MR. GREEN:  Where is his franchise20

agreement, is what I'm saying, Your Honor.21

CHAIRPERSON GRIFFIS:  Where is his?22

MR. GREEN:  Yes.  If he's got a copy of23

his franchise agreement, then that's relevant to our24

discussion.  If not, this document should be what?25
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Stricken.1

CHAIRPERSON GRIFFIS:  No, I don't agree at2

all.  And I think you, obviously, are able to bring3

that into evidence if you want as far as your case4

presentation, but it doesn't negate the fact that they5

can submit this in.  They can make assertions on this6

and you guys are going to refute it in your case7

presentation.  This is going to go a lot faster.8

Let's just get them all in and then we'll turn it over9

to you guys to dispel the myth.10

MR. GREEN:  All right.11

CHAIRPERSON GRIFFIS:  As you say.12

MR. GREEN:  Can we ask this then, Mr.13

Chairman?14

CHAIRPERSON GRIFFIS:  Sure.15

MR. GREEN:  Can the Board then give it the16

appropriate weight it deserves?17

CHAIRPERSON GRIFFIS:  Absolutely will.18

MR. GREEN:  Which is zero.  Thank you.19

CHAIRPERSON GRIFFIS:  You will see it in20

our decision depending on which way we go.  Let's21

continue.22

MR. LUNA:  Okay.  So and I would just23

point out that the form and the printout that is page24

9, dated July 23, 2005, which was provided to the25
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Board of Zoning Adjustment by this time -- I'm sorry,1

to the Zoning Commissioner by this time was issued.2

MR. RICE:  Administrator.3

MR. LUNA:  I'm sorry, Zoning4

Administrator.  Was issued by this time, July 23,5

2005, and that predates the Certificate of Occupancy,6

which was issued four days later on July 27, 2005.7

CHAIRPERSON GRIFFIS:  I'm sorry, I didn't8

follow that.  Say that again.9

MR. GREEN:  I didn't either, Mr. Chairman.10

MR. RICE:  If I could clarify?11

CHAIRPERSON GRIFFIS:  Well, just to be12

clear, it's more important that I understand it than13

you.14

MR. GREEN:  Yes, I understand.15

CHAIRPERSON GRIFFIS:  Let's go through the16

chronology.17

MR. RICE:  Prior to the issuance of the18

Certificate of Occupancy, individual ANC Commissioners19

provided materials to the Zoning Administrator to20

attempt to help the Zoning Administrator make a better21

decision about the establishment.22

CHAIRPERSON GRIFFIS:  I see.  So the ANC--23

MR. RICE:  To not have to rely entirely on24

representations by the applicant for the Certificate25
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of Occupancy.1

CHAIRPERSON GRIFFIS:  Okay.  All right.2

Now, we're getting somewhere.  What was the date that3

that was submitted in?4

MR. LUNA:  That was given to -- it was5

some time prior to July --6

CHAIRPERSON GRIFFIS:  27th?7

MR. LUNA:  -- 23, 2005.8

MR. RICE:  Well, the printout, this9

printout is from July 23, 2005.10

CHAIRPERSON GRIFFIS:  Okay.  11

MR. LUNA:  I believe that was the one that12

was submitted.13

CHAIRPERSON GRIFFIS:  And you were aware14

that the Zoning Administrator was making a decision on15

issuing a C of O for this facility.  Is that correct?16

MR. RICE:  Yes.17

MR. LUNA:  Yes.18

CHAIRPERSON GRIFFIS:  And so the ANC gave19

backup information to the Zoning Administrator?  Is20

that right?21

MR. RICE:  We provided the Zoning22

Administrator with the BZA order from the Blimpie23

case.24

CHAIRPERSON GRIFFIS:  Okay.  25
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MR. RICE:  And other materials that we1

thought would be relevant in helping the Zoning2

Administrator apply the criteria for restaurant and3

fast food restaurant to this establishment.4

CHAIRPERSON GRIFFIS:  Okay.  And that's5

understood.  And part of that were these two pieces.6

Is that correct?  The website printouts?7

MR. RICE:  Yes, sir.8

CHAIRPERSON GRIFFIS:  Okay.  And it is9

your understanding, you've just stated it, so let me10

just reiterate, it's your position that that would11

have been relevant for the Zoning Administrator's12

review of and granting or denying a Certificate of13

Occupancy?14

MR. RICE:  Yes.15

CHAIRPERSON GRIFFIS:  Okay.  16

MR. RICE:  It gets to the point of --17

CHAIRPERSON GRIFFIS:  I understand what it18

gets to.19

MR. RICE:  All right.20

CHAIRPERSON GRIFFIS:  Okay.  Ms. Miller,21

a question?22

VICE CHAIR MILLER:  Do you have any23

official ANC transmittal letters that show that you24

gave this to the Zoning Administrator?25
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MR. RICE:  We do have a letter from our1

ANC that identifies our particular concern with this2

establishment and Taste of Jamaica, that's an official3

letter from the ANC.  And then subsequent to that,4

there were informal communications between individual5

ANC Commissioners and the Zoning Commission.6

VICE CHAIR MILLER:  So --7

MR. RICE:  I mean, the Zoning8

Administrator.9

VICE CHAIR MILLER:  And you were referring10

to the website represented on page 9 and what other11

document?  Both website printouts?  Is that what you12

were referring to were given to the ZA?13

MR. RICE:  The Advisory Neighborhood14

Commissioner who had direct contact with the Zoning15

Administrator was Joseph Fengler, who is not here16

today, but since this is being continued to a further17

date, I think if it would be helpful for the Board to18

have him present testimony as a witness, we could19

produce him at a subsequent hearing.20

VICE CHAIR MILLER:  Okay.  Just to make21

sure what you are representing though, are you22

representing that he gave the ZA the printout, that's23

shown on page 9, of the website from Cluck-U-Chicken?24

MR. RICE:  Yes.25
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VICE CHAIR MILLER:  And what's the other?1

I thought you said two documents.  The other document2

is Cluck-U franchise?  Is that it?3

MR. RICE:  Yes.4

VICE CHAIR MILLER:  Okay.  5

COMMISSIONER MITTEN:  Mr. Chairman, if I6

could just, this is just my view, so if it's not7

shared by other Board Members, then people should say8

so.  But I think the relevant testimony is what is9

going on at the establishment now.  Not what led up to10

the Zoning Administrator making the decision that the11

Zoning Administrator made.  And the only thing that I12

would be interested in in that regard is if there is13

information, in terms of representations that were14

made, that you believe are incorrect.15

So whether the Zoning Administrator had16

this page or didn't have this page, whatever, I find17

that it goes to the credibility of the Affidavit of18

Eating Establishments and whether or not the Zoning19

Administrator should have accepted this or what went20

into filling out this, because that represents the21

appellee's view of the world as it relates to their22

establishment.23

But I really don't want to get into what24

did the Zoning Administrator know and when did he know25
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it, unless he doesn't want to stand by the decision1

that was made.  But we don't have that in front of us.2

So I would rather just find out what's going on there3

now.4

CHAIRPERSON GRIFFIS:  But isn't that an5

enforcement issue?  I mean, aren't we here to decide6

whether the Certificate of Occupancy was granted7

correctly or not?  I mean, whether it was issued8

correctly?  And therefore, the basis of that issuance9

has to be on that record that was before the Zoning10

Administrator at that time.11

If they are within the scope of that and12

it was correctly issued, then we have no issue.  If13

they are operating outside of that scope of the C of14

O, then that's an enforcement issue or if say the15

Certificate of Occupancy was issued incorrectly, but16

we find that it is correctly operating, then what do17

we do?  I mean, that again is another enforcement and18

reapplication issue.19

COMMISSIONER MITTEN:  Yes.20

CHAIRPERSON GRIFFIS:  So I think we're21

actually in the right direction.  I think we can move22

it along a little bit quicker here, but I think we're23

actually in the right direction, as boring as it is,24

trying to establish the record of what the Zoning25
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Administrator based his decision on to issue the1

Certificate of Occupancy.2

COMMISSIONER MITTEN:  Okay.  That's a fair3

point.  I guess I just find some of this conversation,4

to me, is not on point.5

CHAIRPERSON GRIFFIS:  Right.  Okay.  And6

I agree and I don't have any difficulty with Board7

Members putting us back on point.  But we're walking8

through some of the evidence that was permitted in.9

Why don't we pick up the speed a little bit and return10

to the ANC.  What's next?11

MR. LUNA:  Okay.  Next would actually be12

items that Board Member Mitten would be referring to.13

For those, I refer you to pages 1 through 7.  And to14

address the question of how they are actually15

operating, Cluck-U-Chicken, these are just16

representative photographs of the fact that Cluck-U-17

Chicken uses disposable containers primarily, in fact,18

almost exclusively.19

And so that addresses the second point of20

the definition, which is that, just as a reminder,21

"The establishment primarily serves its food and22

beverages in disposable containers and provides23

disposable tableware."  The photographs from Exhibits24

1 through 7 in conjunction, you know, support the25
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conclusion that they are not operating as a fast food1

restaurant.2

But they also, you know, go to the3

credibility of the affidavit to begin with and in4

conjunction with the information from the website and5

reaffirms the conclusion of the Zoning Administrator6

that, you know, who said that he didn't believe them.7

His statement that he didn't believe them was8

confirmed by subsequent -- by the way that Cluck-U9

actually operated.10

VICE CHAIR MILLER:  When were these11

pictures taken?12

MR. LUNA:  These pictures were taken from,13

I'm sorry, let me check here, September 14th through14

March 14th.15

VICE CHAIR MILLER:  And who took them?16

MR. LUNA:  I took some of them, other17

residents took others.18

(Whereupon, at 5:00 p.m. the Public19

Hearing continued into the evening session.)20

21

22

23

24

25
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E-V-E-N-I-N-G S-E-S-S-I-O-N1

5:00 p.m.2

CHAIRPERSON GRIFFIS:  Good.  What else?3

MR. LUNA:  I also wanted to make the point4

that in the definition of a restaurant, one of the5

primary considerations is whether the place of6

business where food, drinks or refreshments are7

prepared and sold does it primarily for consumption on8

the premises.  And in conjunction with that, any9

facilities for carry-out should be clearly subordinate10

to the principal use.11

I just wanted to point out, again12

referring to Photograph 1, that the service counter,13

self-service service counter and self-service beverage14

counter are both for self-service and for eating-in,15

so at the very least, the facilities for eating-in and16

carry-out are on equal footing.  The facilities for17

carry-out are not clearly subordinate to the18

restaurant use.  The primary use is for an eating-in19

establishment.20

And as I understand that definition,21

"Facilities for carry-out should be subordinate to the22

principal use of providing prepared foods."  I read23

that to mean, you know, where the customer goes and is24

provided with the food that they order.  And here they25
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are provided -- they order and are provided with the1

food that they order at the counter and at the2

beverage station.3

CHAIRPERSON GRIFFIS:  Okay.  4

MR. LUNA:  Okay.  So if Cluck-U -- ANC-6A5

argues that Cluck-U is a fast food restaurant and, on6

that basis, should have gone through the special7

exception process and should not have been granted a8

Certificate of Occupancy as a restaurant.  That's the9

basis of our appeal.  Connected to that is also the10

fact that the square and lot number for the11

Certificate of Occupancy actually issued does not12

correspond to the square and lot number for 1123 H13

Street, N.E.14

So for those reasons, ANC-6A respectfully15

requests that the Certificate of Occupancy be revoked16

and for the other relief that's in our statement.17

CHAIRPERSON GRIFFIS:  Excellent.  Thank18

you very much.19

MR. LUNA:  Thank you.20

CHAIRPERSON GRIFFIS:  Let's go to the last21

point just very quickly.  Lot 0803 and Square 0982,22

you are asserting is not connected with 1123 H Street,23

N.E.?24

MR. LUNA:  Right.  According to the land25
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use records -- I'm sorry, to the public records1

available through the Recorder of Deeds, Square 982,2

Lot 803 corresponds to 1120 G Street, N.E.3

CHAIRPERSON GRIFFIS:  Okay.  And that4

error, if it is an error, how is that a zoning issue5

in the issuance of the C of O?6

MR. LUNA:  Because the certificate was7

issued for a property other than the one which the8

establishment actually uses.9

CHAIRPERSON GRIFFIS:  Okay.  10

MR. LUNA:  So it doesn't have authority to11

operate on this square and lot number.12

CHAIRPERSON GRIFFIS:  I see.13

MR. LUNA:  Or it should not have been14

issued for the square and lot number that doesn't15

correspond to the actual premises in question.16

CHAIRPERSON GRIFFIS:  Okay.  Excellent.17

Anything else then?18

MR. LUNA:  No.  Thank you.19

CHAIRPERSON GRIFFIS:  Very well.  Thank20

you very much.  We're going to take Board questions21

and then we'll go directly into cross examination.22

Let me just lay it out here.  First of all, in your23

submission and your testimony and presentation, well,24

I'm going to let it go.  Let's move right ahead.  Is25
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there any other Board questions?  Yes, Ms. Mitten?1

COMMISSIONER MITTEN:  I have a question.2

You say that the stuff that people eat off of is3

disposable mostly.  What, in your observation, is not4

disposable?5

MR. LUNA:  Metal tableware.  I'm sorry,6

metal flatware.  There are -- I guess, you know, there7

might be metal and plastic flatware, a combination.8

As far as, you know, if we're talking about the9

plates, I would consider, you know, ceramic plates or,10

you know, some kind of breakable plates to be non-11

disposable and there might be certain kinds of hard12

plastic plates that the proprietor, you know,13

retrieves directly from the customer, you know, that14

are of such a quality that --15

COMMISSIONER MITTEN:  No, but have you16

seen?  I mean, what have you seen?17

MR. LUNA:  Oh, what have I seen?18

COMMISSIONER MITTEN:  Yes, I asked based19

on your observation.20

MR. LUNA:  Disposable or --21

COMMISSIONER MITTEN:  Based on your own22

observation, what have you seen that's not disposable?23

MR. LUNA:  On very isolated incidents and24

I can -- you know, I have passed by Cluck-U every way25
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-- every day on my way to and from work and also1

sometimes when I come home from lunch, so for -- since2

the day they have opened and even before then, I have3

been able to observe, you know, the restaurant.  And4

I walk by there frequently, so the few instances that5

I have actually observed containers there, they are6

hard plastic plates and hard plastic cups, red hard7

plastic cups.8

COMMISSIONER MITTEN:  Okay.  9

MR. LUNA:  That are translucent.10

COMMISSIONER MITTEN:  Okay.  Do you have11

the rest of the drawing or just the part that you were12

interested in showing the Board?13

MR. LUNA:  I don't have the rest of this14

drawing.15

COMMISSIONER MITTEN:  Okay.  Did you ever16

observe the line extending into the A2 section of your17

drawing?18

MR. LUNA:  Yes, I did.19

COMMISSIONER MITTEN:  Did you ever observe20

the line in the A1 section of your drawing?21

MR. LUNA:  No, I didn't.22

COMMISSIONER MITTEN:  And who did the23

calculations on page 16 of Exhibit 17?24

MR. RICE:  One of the members of our25
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Economic Development Zoning Committee is a civil1

engineer and when we obtained the drawings from DCRA,2

he was kind enough to do the calculations for us,3

based on his professional experience.4

COMMISSIONER MITTEN:  Okay.  Have you ever5

seen any drawings, you get the drawing sort of the6

base drawing, the architectural drawings from the7

Zoning Administrator, did you ever see any other8

drawings with other people's measurements on them in9

your going through DCRA's records?10

MR. LUNA:  No, this is what we got when we11

requested the plans that they relied on for these12

calculations.13

COMMISSIONER MITTEN:  Okay.  Thank you.14

CHAIRPERSON GRIFFIS:  So you were provided15

a copy of this.  Is that correct?  A Xerox copy or did16

you get a sheet?17

MR. LUNA:  We got a sheet and we reduced18

it.19

CHAIRPERSON GRIFFIS:  The entire sheet?20

MR. LUNA:  Yes.21

CHAIRPERSON GRIFFIS:  Okay.  I'm just22

noticing, as Ms. Mitten is running this through, the23

main dimension which is on the submitted proposed plan24

measures 47 feet 9 inches.  There's a handwritten25
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dimension underneath it that says 42 feet .6 inches.1

I guess that's dash.  42 feet 6 inches.  Did you --2

here's my question and my assertion is that you3

measured this document and found that it didn't meet4

the 47 feet 9 inches and measured out 42 feet 6 inches5

or do you know?6

MR. LUNA:  I don't know.7

CHAIRPERSON GRIFFIS:  Okay.  Good.  We're8

going to have additional testimony from you in regards9

to the calculations, because you're going to10

recalculate all of these.11

MR. LUNA:  Okay.  12

CHAIRPERSON GRIFFIS:  Based on the fact13

that you said it should be included, if I take your14

testimony correctly, the bathroom and that area that's15

indicated is not included, I would ask that you figure16

out what that is, because that may change your17

calculations, also, if it was dimensioned off of a18

plan that actually wasn't properly scaled.  I mean,19

that's 5 feet, so that would be fairly distinctive in20

terms of the percentages.21

MR. LUNA:  Right.  And from what the22

Government and appellee raised, it sounds like -- I23

mean, if, indeed, this is the document or, you know,24

this is the plan that DCRA relied on, then we'll use25
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this drawing.  But it sounds like there is a1

possibility that this drawing is outdated and if there2

was a drawing -- another drawing, then the Government3

can provide that then.4

CHAIRPERSON GRIFFIS:  Sure.  We'll figure5

that out.6

MR. LUNA:  Okay.  7

CHAIRPERSON GRIFFIS:  That's what we're8

all about getting to the bottom of factual elements9

here.  Very well.  Let's move ahead.10

MS. BELLAMY:  We'll try to be as11

expeditious as we can.12

CHAIRPERSON GRIFFIS:  Excellent.  Mr.13

Green, do you want to go first or Ms. Bellamy, have14

you decided?  We're just doing cross right now.15

MR. GREEN:  Yes.16

CHAIRPERSON GRIFFIS:  Cross questions if17

you have.18

MS. BELLAMY:  Sure.19

CHAIRPERSON GRIFFIS:  Who is first?20

MR. GREEN:  Oh.21

CHAIRPERSON GRIFFIS:  You are.22

MR. GREEN:  I think she is going to go,23

Mr. Chairman.24

CHAIRPERSON GRIFFIS:  Cross?  Do you have25
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any questions?1

MR. GREEN:  Yes, I thought --2

MS. BELLAMY:  Okay.  3

CHAIRPERSON GRIFFIS:  Okay.4

MS. BELLAMY:  Mr. Luna, first of all, the5

drawings that you point to, the drawings that were6

actually submitted to the DCRA actually measured by7

the architect, stamped by the architect, I believe,8

are submitted in your evidence.  The queuing space,9

you should have it as Exhibit C, floor plans.10

CHAIRPERSON GRIFFIS:  Exhibit C to what?11

To your submission?12

MS. BELLAMY:  Yes.13

CHAIRPERSON GRIFFIS:  When did you submit14

it?15

MS. BELLAMY:  It should have gotten to you16

today.17

COMMISSIONER MITTEN:  We don't have that.18

MS. BELLAMY:  Okay.  19

CHAIRPERSON GRIFFIS:  Ms. Bailey?20

MS. BAILEY:  Those documents that we spoke21

about, I don't have them.22

MS. BELLAMY:  Um-hum.23

MS. BAILEY:  You haven't given them to me24

yet.25
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MS. BELLAMY:  Okay.  1

MS. BAILEY:  Let me make sure.2

MR. GREEN:  Mr. Chairman?3

CHAIRPERSON GRIFFIS:  Yes.4

MR. GREEN:  Yes, Ms. Bellamy has yielded5

to me to ask a couple of questions while she gets a6

couple things squared away, if you don't mind.  May I7

proceed?8

CHAIRPERSON GRIFFIS:  Let's do.  Let's9

have cross questions on that that we have -- testimony10

that we have heard.11

MR. GREEN:  Yes.12

CHAIRPERSON GRIFFIS:  Mr. Green?13

MR. GREEN:  It's Mr. Luna, is that not14

right, sir?15

MR. LUNA:  Yes, sir.16

MR. GREEN:  All right.  Are you an17

architect?18

MR. LUNA:  No, I'm not.19

MR. GREEN:  Are you a draftsman?20

CHAIRPERSON GRIFFIS:  Get to the point.21

Run them all together.  What do we want to know?22

MR. GREEN:  Well, I want to know about his23

ability to read plans and draw them and interpret24

them.  He has been giving his whole testimony, as you25
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know, Mr. Chairman, the burden of proof is on the1

appellant here.  Now, I wanted to know what his2

background is as it relates to plans.3

CHAIRPERSON GRIFFIS:  Well, it seems to --4

MR. GREEN:  If any.5

CHAIRPERSON GRIFFIS:  -- me the only6

background he needs is to read it off.  He's got it7

all graphically represented here.8

MR. GREEN:  Well, yes, he has graphically9

represented somebody else's work.  It's not his.10

CHAIRPERSON GRIFFIS:  Okay.  We're aware11

of that.12

MR. GREEN:  But I just want him to tell13

me.14

CHAIRPERSON GRIFFIS:  I think we know.15

Let's move on to more probing cross examination.16

MR. GREEN:  All right.  You spoke of the17

plans as being more or less inaccurate, because of the18

Xeroxing and other things.  Is that not right?19

MR. LUNA:  No, that's not correct.20

MR. GREEN:  Well, I think we can roll the21

tape and we'll find out that you made that comment,22

sir, that the plans are not correct.  Now, what I want23

to know is this.  Since we have plans that are24

questionable, even by your own admission, did you take25
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actual measurements from inside the property in1

question?2

MR. LUNA:  The measurements that we took3

are based on the plans that DCRA provided to us, which4

they told us are the plans that they relied on in5

making their determination about the Certificate of6

Occupancy.  We determined those to be reliable enough,7

since those are the ones that they relied on.8

CHAIRPERSON GRIFFIS:  Okay.  9

MR. GREEN:  So this plethora of10

information you have just given me is that the answer11

is no.  Is that not right?12

CHAIRPERSON GRIFFIS:  He answered the13

question.  Next question, Mr. Green.14

MR. GREEN:  Well, his answer ought to be15

no, Your Honor.16

CHAIRPERSON GRIFFIS:  No, his answer is17

his answer.18

MR. GREEN:  Thank you.  You indicated that19

some measurements were taken by someone else on these20

plans.  What type of instrumentalities did they use,21

sir?22

MR. LUNA:  My understanding is that there23

is a certain kind of ruler that engineers have that24

allows them to measure scale drawings and allows them25
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to convert those measurements fairly quickly and1

easily and that's the basis for these drawings.2

MR. GREEN:  Did the individual that you3

have identified who took these measurements use such4

an instrumentality, sir?5

MR. LUNA:  That is my understanding, yes.6

MR. GREEN:  Did you see him use it, sir?7

MR. LUNA:  I did not for -- I did.8

MR. GREEN:  Well, you did or didn't?  What9

was it?10

MR. LUNA:  I did, but I didn't see him11

complete the entire drawing using that ruler.  I did12

see him complete parts of it, but I didn't sit around13

to watch the entire show.14

MR. GREEN:  You indicated, sir, that or I15

should say that you have submitted some six pictures16

that depict something.  We go with Picture No. 1, what17

date was this taken, sir?18

MR. LUNA:  Actually, the dates for these19

photographs are -- if you -- I'll refer you to my --20

MR. GREEN:  Just tell me what date Picture21

1 was taken.22

MR. LUNA:  Picture 1 was taken --23

MR. GREEN:  Yes, sir.24

MR. LUNA:  -- September 14, 2005.25
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MR. GREEN:  And who took it?1

MR. LUNA:  That I'm not sure about.  It2

was taken with my camera.  I don't remember who took3

the picture.4

MR. GREEN:  What time was it taken?5

CHAIRPERSON GRIFFIS:  What's the6

relevance, Mr. Green, I mean?7

MR. GREEN:  Well --8

CHAIRPERSON GRIFFIS:  What are we trying9

to prove here?10

MR. GREEN:  All right.  We've got some six11

or seven pictures that were taken and he indicated12

that they were taken on certain dates or during a time13

arrived of dates.  I just want him to establish for14

the record the exact day and time these pictures were15

taken, who took them and what they show.  Now, I think16

that since he has submitted these and, of course, we17

say the burden of proof is with the appellant, he18

ought to explain to us who took these pictures, when19

they were taken and what they show on the date that20

they were taken.21

CHAIRPERSON GRIFFIS:  Comments?22

COMMISSIONER MITTEN:  Well, Mr. Green,23

this is the kind of tedium that the Board doesn't24

like.  Unless there is some very important reason that25
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you think there is a misrepresentation in the photo,1

going through the date, the time, the who and all of2

that, isn't going to help anything.3

MR. GREEN:  Well, let me explain this for4

you, Mrs. Mitten.  First of all, this business has5

been open since July 27, 2005.  Now, these are six6

pictures that show something.  The burden of proof7

again is on the appellant and he is saying that the8

Zoning Administrator made a mistake.  He issued a9

Certificate of Occupancy in error.10

COMMISSIONER MITTEN:  I got all that.11

MR. GREEN:  Because of certain things.12

COMMISSIONER MITTEN:  Talk about the13

pictures.  I mean, I think the point --14

MR. GREEN:  Well, he has to tell me about15

the pictures.  I'm trying to get him to explain to you16

exactly what happened.17

CHAIRPERSON GRIFFIS:  Mr. Green, if you --18

MR. GREEN:  Between July 27, 2005 and now.19

CHAIRPERSON GRIFFIS:  Good.20

MR. GREEN:  Since that's what he said.  He21

said that these pictures show something that took22

place between September and now.23

CHAIRPERSON GRIFFIS:  If you think it's24

detrimental to your case, you can certainly address25
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that in the case presentation.  If the Board needs1

further information outside of Ms. Miller's general2

question of who took them and when, I think the Board3

is well capable of asking the direct questions and4

getting further information.  So don't be so concerned5

with our understanding, Mr. Green.  Be concerned with6

yours and your case presentation.7

I think we can move on without going8

through, as Ms. Mitten has characterized, a tedium of9

cross examination questions of the detail of all of10

these photographs.11

MR. GREEN:  Well, the only other question12

that I think is important here, Mr. Chairman, is the13

relevance of these pictures.  I have since said that14

these pictures are not relevant, because --15

CHAIRPERSON GRIFFIS:  But you can make16

that case.  No one is stopping you from making the17

case.  Your cross examination question is what?18

MR. GREEN:  The burden is on him to19

demonstrate to this body --20

CHAIRPERSON GRIFFIS:  And it sounds like21

you are confident enough in your case presentation to22

tell us that they have not met their burden.  Cross23

examination questions?24

MR. GREEN:  Sir, how many days have you25
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been inside the Cluck-U-Chicken at 1123 H Street?  How1

many days would you say you've been inside?2

MR. LUNA:  About 10.3

MR. GREEN:  10 days?4

MR. LUNA:  Yes.5

MR. GREEN:  All right.  And you're saying6

that during the 10 days, you have only seen, I guess7

we call it, the hard flatware, you know, the hard cups8

and plates, how many days now?  You talked about some9

red cups.10

MR. LUNA:  Yes.11

MR. GREEN:  And plates and silverware.12

MR. LUNA:  Right.  And to be clear, there13

are times when I also observed the establishment14

outside.  Unfortunately, I don't remember specifically15

and I refer you to my declaration in support of this16

appeal, page 1, where I state "On each of only four17

different days, I observed no more than one person in18

the establishment eating with non-disposable19

containers."20

Unfortunately, I don't remember which of21

those observations were from within the establishment22

and which ones were outside of the establishment.  I23

know that at least one was inside of the24

establishment.25
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MR. GREEN:  And this has been -- your1

observation says July 27, 2005 and today's date.  Is2

that not right, sir?3

MR. LUNA:  Which observation?4

MR. GREEN:  What you just articulated.  In5

other words, you said you been there 10 times.6

MR. LUNA:  Yes.  I've been inside 10 times7

and on four different days I observed non-disposable8

containers.9

MR. GREEN:  Do you know how many10

disposable containers he has inside, sir?11

MR. LUNA:  I don't.12

MR. GREEN:  Do you know how many non-13

disposable containers he maintains, sir?14

MR. LUNA:  Since -- I don't, no.15

MR. GREEN:  Do you know what percentage of16

disposable containers he utilizes, sir, on a typical17

day?18

MR. LUNA:  Based on my observations, it's19

primarily disposable containers.20

MR. GREEN:  You indicated that you pass by21

every day.  Is that not right, sir?22

MR. LUNA:  Nearly every day, yes.23

MR. GREEN:  But you have only been in 1024

days or 10 times?25
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CHAIRPERSON GRIFFIS:  Okay.  He answered1

that question.2

MR. GREEN:  Sir, do you know what maps and3

charts the DCRA relied on to arrive at its decision to4

issue a Certificate of Occupancy to this5

establishment?6

CHAIRPERSON GRIFFIS:  Maps and charts?7

MR. GREEN:  Well, that's the wrong term.8

I'm not an architect, but we'll say floor plans.  Do9

you know which ones they relied on, sir?10

MR. LUNA:  If they were straightforward11

with us, then it was the floor plan that I provided as12

the -- a portion of which I provided as Page 16.13

MR. GREEN:  Do you know if this was the14

correct plan or there was another one?15

CHAIRPERSON GRIFFIS:  I think it's16

established in the statement that the DCRA gave him17

that as the permit document.18

MR. GREEN:  When did you get this permit?19

CHAIRPERSON GRIFFIS:  Is that correct?20

MR. GREEN:  The so-called permit document,21

sir.22

MR. LUNA:  I'm not sure about the date23

exactly.  I believe they complied with our request24

maybe sometime in September.  But I don't -- 25
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CHAIRPERSON GRIFFIS:  He answered it.1

MR. LUNA:  I could refer to documents.2

CHAIRPERSON GRIFFIS:  Let's move ahead.3

I don't see the relevancy of when you received the4

document.  But, Mr. Green, your questions?5

MR. GREEN:  Did you receive other6

documents, sir, after this initial document?7

CHAIRPERSON GRIFFIS:  From DCRA?8

MR. LUNA:  Are you referring to floor9

plans?10

MR. GREEN:  Yes, I am.11

MR. LUNA:  No.12

MR. GREEN:  From DCRA.13

MR. LUNA:  No, this is the only document.14

MR. GREEN:  Did you make a request for any15

further documents, sir?16

MR. LUNA:  No.17

MR. GREEN:  How did you come to the18

conclusion that the document that you had in your19

hand, the floor plan that you've made reference to, to20

which calculations were made, is inaccurate?21

CHAIRPERSON GRIFFIS:  Is inaccurate?22

MR. GREEN:  Yes.  He said it was23

inaccurate in his prior testimony.24

CHAIRPERSON GRIFFIS:  Actually, I think I25
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said that.  Which point was inaccurate that he said?1

MR. GREEN:  There was some discussion2

about footage, I think, 47 feet 9 inches dimensions3

and 42 feet 6 inches.  There was some question about4

that.5

CHAIRPERSON GRIFFIS:  That was my6

question.  I asked him what the 42 feet 6 inches7

referred to.  He wasn't sure.  We're going to get that8

into the record.9

MR. GREEN:  All right.  He also indicated10

that there was some inaccuracies in the plans11

themselves.  If we check the record, we can find that12

out.  He indicated that there was some problems with13

the measurements that were taken by his expert,14

because of the inaccuracies.15

MR. LUNA:  I think --16

MR. GREEN:  And I wanted him to discuss17

that.18

MR. LUNA:  Sorry.  I think you are19

referring to the bathroom, whether we should include20

the bathroom in the measurements.21

CHAIRPERSON GRIFFIS:  Is that what you are22

referring to, Mr. Green?23

MR. GREEN:  That was only a part of it,24

Mr. Chairman.  He talked more about the fact that the25



197

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

plans themselves were not to scale, that there were1

some inaccuracies.2

CHAIRPERSON GRIFFIS:  Let's get clear.3

Both of those are my issues.  So you can --4

MS. BELLAMY:  Mr. Chairman?5

CHAIRPERSON GRIFFIS:  -- cross me, but it6

wouldn't be --7

MS. BELLAMY:  May I suggest that we might8

stipulate for the record those final signed blueprints9

by the architect to avoid going back and forth as to10

which --11

CHAIRPERSON GRIFFIS:  Yes, why waste our12

time?13

MS. BELLAMY:  Okay.  14

CHAIRPERSON GRIFFIS:  I mean, we're just15

going through what you give us.16

MS. BELLAMY:  All right.  Okay.  Thank17

you.18

MR. LUNA:  Well, actually, we would object19

to that until we can confirm with DCRA that this is --20

that these are the plans that they actually used.21

CHAIRPERSON GRIFFIS:  I don't disagree,22

but what we're gearing up to here is someone is going23

to tell you that what you calculated off on aren't the24

correct documents, so why are we all wasting this25
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time?  If they are going to submit something that is1

actually the permit document set that was actually the2

basis of the issuance of the C of O, then let's get to3

it.  Is that what you have, Ms. Bellamy?4

MS. BELLAMY:  Yes, that is Exhibit C and5

you will see that it is signed and sealed by the6

District of Columbia.7

CHAIRPERSON GRIFFIS:  So what is this8

document?9

MS. BELLAMY:  And it is by the architect.10

That is the floor plan of the entire first floor and11

you will see the first part of the floor is the12

publicly accessible space and the back beginning where13

the counter is and the kitchen.14

CHAIRPERSON GRIFFIS:  So, Mr. Green, what15

did they do their calculations on?16

MR. GREEN:  Again, Mr. Chairman, the17

burden of proof is on him to demonstrate that the --18

CHAIRPERSON GRIFFIS:  But I'm not asking19

burden of proof.  I'm asking what did DCRA give the20

ANC?  Why are they looking at this document and now I21

have in evidence a stamped document here?  How did the22

ANC get this document to do calculations on?23

MR. GREEN:  Well, from what I understand,24

Mr. Chairman, they are the same documents, except one25
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shows the architects seal on it and one is cut off.1

That's what the problem is.2

CHAIRPERSON GRIFFIS:  Good.  Let me,3

because I am an architect and I can read the plans,4

show you that they are dramatically different.  And5

let me ask you, Mr. Green, which is the document that6

the Government issued the Certificate of Occupancy on?7

MS. BELLAMY:  Okay.  8

MR. GREEN:  I cannot answer that.9

MS. BELLAMY:  We can answer that.10

MR. GREEN:  Only Mr. Crews can answer11

that.12

MS. BELLAMY:  No, we can answer that.13

CHAIRPERSON GRIFFIS:  I don't know how you14

could.15

MS. BELLAMY:  Now, Mr. Luna, you agree16

that the -- that there are two double --17

CHAIRPERSON GRIFFIS:  No, but it's not to18

him.  How can you answer that question?19

MS. BELLAMY:  Well, it's clear, as you can20

say, that the drawings are substantially different.21

In the first document, you see that there are two22

doors on opposite sides of the front of the building,23

correct?24

CHAIRPERSON GRIFFIS:  Right.25
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MS. BELLAMY:  I think Mr. Luna will agree1

that there are double doors.2

CHAIRPERSON GRIFFIS:  But it's not up to3

him.4

MS. BELLAMY:  Okay.  5

CHAIRPERSON GRIFFIS:  I mean, this is --6

MS. BELLAMY:  Well, there are double doors7

at the front of the building.8

CHAIRPERSON GRIFFIS:  What you are saying9

is that this is a built condition, there is a single10

door in the center?11

MS. BELLAMY:  Correct.  This is the final12

layout of the building.13

CHAIRPERSON GRIFFIS:  But my direct14

question is is this the document which is the basis15

that the Zoning Administrator issued the Certificate16

of Occupancy?17

MS. BELLAMY:  Yes, it is.  Yes, it is.  So18

I don't know, perhaps the Zoning Administrator --19

CHAIRPERSON GRIFFIS:  So I'm not sure you20

can answer that question.21

MS. BELLAMY:  -- issued an earlier22

document to Mr. Luna.23

CHAIRPERSON GRIFFIS:  Right.24

MS. BELLAMY:  I'm not sure.25
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MR. RICE:  Well, are those plans dated?1

We don't have a copy of those.2

MR. GREEN:  Yes.3

MS. BELLAMY:  Yes, they are dated.  The4

final date, F submission, is February 14th.5

MR. RICE:  What year?6

MS. BELLAMY:  2005.7

CHAIRPERSON GRIFFIS:  Hold on.  Let's not8

go too far in that direction.9

MS. BELLAMY:  Okay.  10

CHAIRPERSON GRIFFIS:  When Gibson11

Investments submitted their Affidavit of Eating12

Establishments to DCRA, which would have been reviewed13

by the Zoning Administrator on the basis of which14

would have been the issuance of the Certificate of15

Occupancy, was this the document of which was16

submitted in accordance to that affidavit?17

MS. BELLAMY:  Yes.  Yes, because, I mean,18

this is the actual building.  What you see as you19

agree is substantially different than what --20

CHAIRPERSON GRIFFIS:  Right.21

MS. BELLAMY:  -- the architect signed off22

on and what was submitted to DCRA.  So I'm not sure if23

DCRA were issued earlier documents to people, but this24

is the correct document.25
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CHAIRPERSON GRIFFIS:  Mr. Green?1

MR. GREEN:  Yes, I just have just a couple2

more questions and I'll stop.3

CHAIRPERSON GRIFFIS:  No, no, actually,4

questions to you.5

MR. GREEN:  Well, I'm not here to answer6

questions.7

CHAIRPERSON GRIFFIS:  Actually, you are.8

MR. GREEN:  Well --9

CHAIRPERSON GRIFFIS:  The issuance here of10

this that's now been submitted by the intervenor and11

property owner.12

MR. GREEN:  Okay.  13

CHAIRPERSON GRIFFIS:  Is this the document14

that was attendant to the affidavit that the District15

Government reviewed and issued a Certificate of16

Occupancy?17

MR. GREEN:  The only thing I can say based18

on what I observed in the answer would probably be19

yes.  But the more definitive answer is going to have20

to come from the Zoning Administrator.21

CHAIRPERSON GRIFFIS:  Right.  And that's22

where we are.  We can't go any further today.  There's23

no point in me looking at any other issuance, hearing24

anything else until we determine that.  That's the25
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basis of the appeal, is it not?  It's the issuance of1

the Certificate of Occupancy.  And if you were given2

the incorrect documents to make your calculation on,3

you may yourself say there is no appeal or you may say4

it's even stronger.  But right now, we're looking at5

quite, frankly --6

MS. BELLAMY:  I would like to note for the7

record, Chairman, that Mr. Bernard Gibson never8

submitted these documents to DCRA and perhaps they9

were illustrated to represent the --10

CHAIRPERSON GRIFFIS:  What documents?11

MS. BELLAMY:  The drawing that was12

submitted by the appellant.  So I don't know if --13

CHAIRPERSON GRIFFIS:  Then how did --14

MS. BELLAMY:  -- the appellant perhaps --15

CHAIRPERSON GRIFFIS:  -- DCRA get this16

document?17

MS. BELLAMY:  Did DCRA get these documents18

or did the appellant have them drawn up?19

CHAIRPERSON GRIFFIS:  Did the ANC draw20

this up?  Is that what you're asking?21

MS. BELLAMY:  I'm asking the question22

myself, because my client never submitted this to23

DCRA.  So the question is on the table, how did these24

documents come to exist?25
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MR. RICE:  The ANC requested from DCRA the1

documentation that supported DCRA's issuance of the2

Certificate of Occupancy and these were the plans that3

were provided to the ANC from DCRA.4

CHAIRPERSON GRIFFIS:  Let me -- I don't5

think we need to go too much further.  They would be6

a master forger if they did this.  There is hand7

scribble on each of these that are similar.  There are8

stamps, there is fonts, there is dimensional strings9

that are exact.  I think it's done by the same10

draftsperson.  The same machine produced both of these11

in my limited observation of this stuff.12

MS. BELLAMY:  Okay.  13

CHAIRPERSON GRIFFIS:  So I'm not sure that14

this was a false document.  But you are asserting that15

there was only one single document?  There was no16

revisions to plans submitted?17

MS. BELLAMY:  No, this is impossible.18

This is -- cannot be the floor plan for the restaurant19

as it is.  I'm sure anyone who has been there will20

admit --21

CHAIRPERSON GRIFFIS:  No, but I --22

MS. BELLAMY:  -- this is not it.23

CHAIRPERSON GRIFFIS:  But we're not24

refuting that it isn't what was built.25
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MS. BELLAMY:  I understand.  You are1

asking for what was submitted to DCRA.  And my client2

certifies that the signed architectural drawings were3

submitted to DCRA.4

CHAIRPERSON GRIFFIS:  And that's one step.5

That's good.  But they never produced this and6

submitted into DCRA?7

MR. GIBSON:  Definitely not.8

CHAIRPERSON GRIFFIS:  Do you want to state9

your name and address for the record?10

MR. GIBSON:  I'm Bernard Gibson, owner and11

president of Gibson Investments.12

CHAIRPERSON GRIFFIS:  Excellent.  Mr.13

Gibson, welcome and a very good afternoon to you.14

MR. GIBSON:  Good afternoon.15

CHAIRPERSON GRIFFIS:  Have you ever seen16

this document, this plan?17

MR. GIBSON:  No, sir.  No, sir.  And I did18

not submit that.  I only submitted my blueprints to19

DCRA one time and you have a copy of them.20

CHAIRPERSON GRIFFIS:  Fascinating.  Okay.21

MR. GIBSON:  Thank you.22

MR. GREEN:  Mr. Chairman?23

CHAIRPERSON GRIFFIS:  Yes?24

MR. GREEN:  One of our considerations for25
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today's proceeding is simply, and what I'm hearing is1

a lot of discussion on this measurement, but that's2

not the only thing that is determinative as to whether3

or not we have a fast food restaurant or a restaurant.4

And that's the problem here.5

CHAIRPERSON GRIFFIS:  Right.6

MR. GREEN:  You know.7

CHAIRPERSON GRIFFIS:  I don't understand8

what you are getting to, Mr. Green.  We're in the9

middle of cross.10

MR. GREEN:  I understand that.11

CHAIRPERSON GRIFFIS:  Of the ANC.12

MR. GREEN:  That's why I wanted to13

continue with this.14

CHAIRPERSON GRIFFIS:  It doesn't sound15

like a question being formed.  Not to mention I'm16

ready to pack this all up and trying to figure out--17

MR. GREEN:  Now, I was trying to respond18

to your question, Mr. Chairman, as to why we're here.19

And you indicated that until there is some definitive20

discussion on the plans, we could not get anywhere.21

And I submit that those were only a part of what this22

discussion today is all about.23

MS. BELLAMY:  Okay.  24

MR. GREEN:  And that there is other25
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matters that constituted, what constitute, shall we1

say, a restaurant versus a fast food restaurant.  And2

I wanted to ask the witness just two questions3

relative to this.4

CHAIRPERSON GRIFFIS:  Okay.  5

MR. GREEN:  Thank you.  Mr. Luna, you6

indicated that there was a website involving Cluck-U-7

Chicken that you, I believe, made reference to and8

submitted.  Is that not right?9

MR. LUNA:  Submitted to who?  I'm sorry.10

MR. GREEN:  The Board, the Board, yes.11

MR. LUNA:  You mean --12

MR. GREEN:  You identified --13

MR. LUNA:  -- the affidavits?14

MR. GREEN:  Yes.  You identified -- right.15

MR. LUNA:  Right, there's two exhibits.16

MR. GREEN:  And you talked about or I17

should say the website has a definition of fast food.18

Is this the definition that is utilized in the D.C.19

Official Code?  In other words, are the two the same20

based on what you have submitted?21

CHAIRPERSON GRIFFIS:  I think the Board is22

aware of 1099 DCMR Title 11.  Next question, Mr.23

Green.24

MR. GREEN:  The Board is, but he made a25
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reference to --1

CHAIRPERSON GRIFFIS:  Well, we're not here2

to educate or indifference him.3

MR. GREEN:  All right.4

CHAIRPERSON GRIFFIS:  He is making his5

case.  Next question.6

MR. GREEN:  I would like to know what7

percentage of use of beverages and the food for the8

carry-out or dine-in can you talk about, sir?  In9

other words, do the -- or can you say what percentage10

of dine-in versus carry-out takes place at this11

particular establishment?12

MR. LUNA:  Based on my observations, I can13

safely say that the majority of customers are carry-14

out customers, by a significant percentage, and the15

reason or the way I come to that conclusion is the16

fact that the restaurant is usually empty, but there17

are lots of people leaving it with bags.18

MR. GREEN:  Lots of people leaving with19

bags, sir.  On what dates are we talking about?  You20

indicated that you have been there 10 times.21

CHAIRPERSON GRIFFIS:  Okay.22

MS. BELLAMY:  Okay.  Mr. Griffis?23

CHAIRPERSON GRIFFIS:  Yes?24

MS. BELLAMY:  We would like to go ahead25
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and proceed with our --1

MR. GREEN:  I don't have anymore2

questions.3

CHAIRPERSON GRIFFIS:  You want to cut him4

off?5

MS. BELLAMY:  Well, we'll go ahead and6

handle the other issues through cross examination if7

that's okay later.8

CHAIRPERSON GRIFFIS:  I don't understand.9

MS. BELLAMY:  I'm sorry.  We would like to10

go ahead and proceed with our case.11

CHAIRPERSON GRIFFIS:  Oh, you want to12

present your case today?13

MS. BELLAMY:  Yes, we have all of our14

witnesses here.  I think Mr. Luna and Mr. Rice took15

quite awhile in testifying.  We would like to go ahead16

and at least present our case.  Is that possible?17

CHAIRPERSON GRIFFIS:  Mr. Green, are you18

finished with cross?19

MR. GREEN:  Yes.20

CHAIRPERSON GRIFFIS:  Semblance of some21

order here.  Ms. Bellamy, you don't have any cross22

examination questions then?23

MS. BELLAMY:  No.24

CHAIRPERSON GRIFFIS:  You want to go25
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directly to your case presentation.1

MR. GREEN:  I don't have any other2

questions at this time, Mr. Chairman.3

CHAIRPERSON GRIFFIS:  Interesting4

qualifier.  Okay.5

VICE CHAIR MILLER:  Mr. Chairman, I just6

want to ask the ANC one question and that is who at7

DCRA provided you with the documents that you rely on?8

MR. RICE:  I would have to go back and9

consult my records.  There has been some change in10

DCRA.  Currently, there is an ANC liaison by the name11

of Eric Rogers who we have had some communications12

with but, you know, since this has been on the agenda13

for a number of months, I'm not sure when he started14

and when the previous --15

VICE CHAIR MILLER:  It was an ANC liaison16

person at DCRA that gave you the documents?17

MR. RICE:  You know what?  If it would be18

all right, when this is continued we'll provide19

clarification on that.20

VICE CHAIR MILLER:  Okay.21

MR. RICE:  Since the communication was22

between another Commissioner --23

VICE CHAIR MILLER:  Okay.24

MR. RICE:  -- and DCRA.25



211

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

VICE CHAIR MILLER:  Okay.  Thank you.1

MR. GREEN:  Mr. Chairman?  Mr. Chairman?2

Mr. Chairman?3

CHAIRPERSON GRIFFIS:  I hear you, Mr.4

Green.5

MR. GREEN:  I hate to belabor the point --6

MR. RICE:  I'm sorry.7

MR. GREEN:  -- but, again, we're here8

today on an appeal that they are pushing.9

CHAIRPERSON GRIFFIS:  Right.10

MR. GREEN:  Now, it seems to me since the11

burden of proof is on the appellant --12

CHAIRPERSON GRIFFIS:  Mr. Green, you don't13

have a great position to be taking to give them14

difficulty when they are asserting that your15

representation -- you gave them this document that is16

not correct that has just come to us.  I don't see the17

relevancy of what you're bringing up to us right now.18

MR. GREEN:  All right, Mr. Chairman.19

MR. RICE:  Mr. Chair, I do recall when and20

where we obtained these documents.  Based on21

conversations with Neil Stanley, who at the time was22

the acting Zoning Administrator, we had a number of23

phone calls and faxes and he finally said they are24

ready at DCRA, come down and pick them up and I did25
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that.1

And I think I will be able to turn up the2

email where he is emailing or he might have called me3

to tell me to come down.  But I went down to the4

records room and they were waiting at the desk for me.5

CHAIRPERSON GRIFFIS:  Okay.6

COMMISSIONER MITTEN:  I just have one7

question given that we are going to come back at some8

point and the Zoning Administrator is going to be9

here, but that will be the Zoning Administrator who is10

the current Zoning Administrator.11

But my understanding is that Mr. Stanley12

is still in the employ of DCRA and given that he was13

directly involved, I think it would be very helpful if14

he were to attend as well, and I would make that15

request of Mr. Green to produce Mr. Stanley.16

MR. GREEN:  I will convey your concerns to17

Mr. Stanley.18

CHAIRPERSON GRIFFIS:  Thank you.  Okay.19

You have indicated that you want to present your case20

today.  There's two issues with this.  First of all,21

there is no other opportunity to cross examine the22

testimony that has been presented today.23

MS. BELLAMY:  That's fine.24

CHAIRPERSON GRIFFIS:  Secondly though, if25
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you move ahead with your case presentation and the1

entire appeal changes, aren't you wanting to address2

those elements?  It seems to me if this is the proper3

document that you have now submitted, that there needs4

to be recalculation and a new case presented by the5

ANC.  Isn't your case presentation going to address6

that?7

MS. BELLAMY:  Well, I think perhaps we8

could look at the other elements of what establishes9

a restaurant and distinguishes it from a fast food10

restaurant, rather than just the 10 percent queuing if11

that might be possible.12

CHAIRPERSON GRIFFIS:  I think that's fine13

and it's possible, but it's a part of what is going to14

be the entire case presentation.  I mean, I don't have15

too much difficulty in letting you move ahead today.16

That's fine, but note that when we return and the ANC17

represents, we're going to do this all over again.18

MS. BELLAMY:  And I think when we return19

it's going to be with Mr. Crews and Mr. Stanley who20

will be solely there to talk about the 10 percent21

queuing space and the layout of the floor.  What we22

can talk about for a very short time would be the23

other elements of what establishes a restaurant.  And,24

really, that's what the witnesses are here today to25
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talk about anyway not the 10 percent queuing space.1

CHAIRPERSON GRIFFIS:  Okay.2

MS. BELLAMY:  Okay?3

VICE CHAIR MILLER:  I just want to ask you4

though.  If the 10 percent queuing space issue goes5

away, the whole appeal goes away, correct?  And it's6

possible that it might go away if they were just7

relying on the wrong document.  I'm not sure.  I'm not8

sure how long your case is going to take, whether, you9

know, it's --10

MS. BELLAMY:  I think that we can probably11

be done before 6:00.  I think this has gone on quite12

long enough and I think we would like to move forward13

on this.14

CHAIRPERSON GRIFFIS:  Very well.  Let's do15

it.16

MS. BELLAMY:  And then we'll address the17

10 percent at the next hearing.18

CHAIRPERSON GRIFFIS:  Do you have a list19

of your witnesses?20

MS. BELLAMY:  Yes.21

CHAIRPERSON GRIFFIS:  Why don't we put22

those in?23

MS. BELLAMY:  Yes, they were submitted on24

the 14th.  They are on the statement of the appellees.25
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CHAIRPERSON GRIFFIS:  Okay.1

MS. BELLAMY:  Section E.2

CHAIRPERSON GRIFFIS:  Well, why don't you3

move ahead?4

MS. BELLAMY:  Sure.  I would like to offer5

a brief summary that our client feels he is well6

within the existing code of what a restaurant is and7

how it is currently defined even post Blimpie's.8

Simply put, the appellee's restaurant is9

a place of business where food, drinks and10

restaurants, excuse me, refreshments are prepared and11

sold to customers primarily for consumption on the12

premises.  He will show to you his corporate13

operations letters, reports on the percentage of14

people eating-in and eating-out, video, photos and15

petitions all indicating that this is primarily an16

eat-in restaurant.17

Second, the facilities for carry-out are18

clearly subordinate to the principal use providing19

prepared foods for consumption on the premises.20

Again, our client will show to you videos and photos21

to support that.  Furthermore, appellee's restaurant22

should not be considered a fast food as, of course,23

there is no drive-thru as has been stipulated in the24

record and will be reinforced through photos of my25
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client.1

Second, the floor space allocated and used2

for customer queuing, self-service for carry-out and3

on-premise consumption is less than 10 percent of the4

total floor space on any one floor, which is5

accessible to the public.  And this, I understand,6

will defer to the next hearing.7

Third, more than 80 percent of the food8

items are made to order easily exceeding the 609

percent threshold required currently.  And to this he10

will show you food preparation instructions, the menu,11

videos and photos of food preparation.12

And, finally, the restaurant staff13

personally serve all of its eat-in patrons food on14

plates, restaurant plates with silverware and15

beverages in glasses and they bus the tables.  When16

people order eat-in, the staff, they go out and wait17

the tables and when they are finished, they go bus the18

tables.  And to this he will show you the inventory19

photos and video regarding the food service at the20

restaurant.21

Finally, appellee's restaurant is22

classified consistent with the existing establishments23

on the H Street corridor.  If any of you have been to24

the H Street corridor, you will know that for a long,25
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long time, probably since the '80s, there hasn't been1

any eat-in daytime restaurants on the corridor2

probably since a well-loved restaurant we know as3

French's.4

My client's restaurant is the first of the5

kind.  Certainly, we have a couple of evening bar kind6

of restaurants on H Street now, but as far as an eat-7

in dining facility during the day, his is the first8

and we're very happy to have him here in our9

community.10

So what we're going to do is try to fast-11

track this a little.  He has a very brief PowerPoint12

presentation that will go through his testimony.  And13

then after that what I'm going to do is even reduce a14

little bit more the witnesses that we had, try to get15

this through.  Okay?  I don't know if we would need to16

dim the lights a little.  I don't think he hooked up17

the projector.18

CHAIRPERSON GRIFFIS:  While we're getting19

the technical aspects, you have submitted this in hard20

copy.  Is that correct?21

MS. BELLAMY:  Yes, it is in hard copy.22

CHAIRPERSON GRIFFIS:  Okay.  Did we set23

them up?24

MS. BELLAMY:  All right.  Start this25
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again.  Do we have an IT person?1

MR. RICE:  Mr. Griffis, could I ask you a2

question while we're --3

CHAIRPERSON GRIFFIS:  Sure.4

MR. RICE:  -- dealing with technical5

issues?6

CHAIRPERSON GRIFFIS:  Or a good joke.7

MR. RICE:  Okay.8

CHAIRPERSON GRIFFIS:  Okay.  You have a9

question.10

MR. RICE:  I'm wondering about getting11

copies of the materials that the appellee is12

providing.13

CHAIRPERSON GRIFFIS:  It should be in14

front of you.  Do you have?  Were they given copies?15

MS. BELLAMY:  Yes.16

CHAIRPERSON GRIFFIS:  Okay.  Yes.17

MR. RICE:  Does it include the18

presentation and the -- okay.19

CHAIRPERSON GRIFFIS:  Right.20

MR. RICE:  Thank you.21

CHAIRPERSON GRIFFIS:  We had the same22

question up here.  So that's -- my anticipation is23

what is stamped as Exhibit A, B, C, D, E and then it24

says photographs and video PowerPoint, CD-ROM.  I25
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imagine that's what we're about to see.1

MS. BELLAMY:  All right.  Show time.2

(Whereupon, video PowerPoint played.)3

MR. GIBSON:  That's the queuing space to4

the wing and that's the second set.  This is our5

kitchen area, some of our plates, silverware, cups,6

non-disposable.  These are some of the items that we7

have on our menu that are cooked to order.  We all8

admit, we have no drive-thru.  Queuing area again.9

MS. BELLAMY:  I think this is -- our10

system is not hooked up into your audio.  We can go11

back to this.  This is a D.C. Government employee who12

works on the corridor and is actually happy that there13

is a place that D.C. Government employees can go to at14

lunchtime.  Again, on H Street there aren't pretty15

much any restaurants to go to around the lunchtime --16

CHAIRPERSON GRIFFIS:  Okay.17

MS. BELLAMY:  -- phase to have a nice meal18

to sit down at.19

CHAIRPERSON GRIFFIS:  And just to be20

clear, that element --21

MS. BELLAMY:  Yes.22

CHAIRPERSON GRIFFIS:  -- isn't at issue23

today.24

MS. BELLAMY:  Well, it goes to the25
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relevancy of it being a dine-in facility predominantly1

serving dine-in customers.2

CHAIRPERSON GRIFFIS:  Is there a lack of3

other dining establishments with a need on H Street?4

MS. BELLAMY:  Well, that is one of the5

facets of Cluck-U-Chicken being a dine-in restaurant6

on H Street, but in and of itself consistent with the7

code.8

CHAIRPERSON GRIFFIS:  Right.9

MS. BELLAMY:  We have other witnesses here10

who can testify to that point today.11

CHAIRPERSON GRIFFIS:  To what point12

though?13

MS. BELLAMY:  The fact that it14

predominantly serves dine-in customers.15

CHAIRPERSON GRIFFIS:  Okay.  Well, I think16

we have the owner and operator.17

MS. BELLAMY:  Yes.18

CHAIRPERSON GRIFFIS:  That's the most19

critical.20

MS. BELLAMY:  Yes.21

CHAIRPERSON GRIFFIS:  And that would22

actually be the most substantial testimony that we23

could bring.24

MS. BELLAMY:  Okay.25
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CHAIRPERSON GRIFFIS:  But let me just be1

clear --2

MR. GIBSON:  Also --3

CHAIRPERSON GRIFFIS:  -- for yourself, but4

actually anyone here and anyone watching these5

proceedings.  We're not deciding on a referendum of6

whether restaurants should be someplace or shouldn't7

be someplace.8

MS. BELLAMY:  No.9

CHAIRPERSON GRIFFIS:  What we're narrowly10

focusing on is, based on our Zoning Regulations,11

whether the Certificate of Occupancy for this12

establishment was granted correctly or not.13

MR. GIBSON:  Okay, Mr. Chair.  Do you have14

Exhibit A, my daily report?  This is part of our15

report which shows eat-in, carry-out, pickup and16

deliveries.17

CHAIRPERSON GRIFFIS:  Good.  Okay.  Let me18

step back a little bit.19

MR. GIBSON:  Yes.20

CHAIRPERSON GRIFFIS:  Exhibit A, what is21

this and why is it created?22

MR. GIBSON:  This is a daily report.  This23

shows the amount of eat-ins and the amount of take-24

outs that we have for the month, for each month.  I25
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took it back three months for you guys.1

CHAIRPERSON GRIFFIS:  Okay.  So this you2

do --3

MR. GIBSON:  Of course, I whited out the4

numbers.5

CHAIRPERSON GRIFFIS:  Yes.6

MR. GIBSON:  That's irrelevant.7

CHAIRPERSON GRIFFIS:  That's fine.8

MR. GIBSON:  I just want to show --9

CHAIRPERSON GRIFFIS:  We just need to10

understand like how your operation is going, how much11

you need to order, what sort of things you keep in12

stock.13

MR. GIBSON:  Yes, and also so corporate14

can see what are we doing, too.15

CHAIRPERSON GRIFFIS:  Sends up to16

corporate to see how the operation in run.17

MR. GIBSON:  Yes.  Well, corporate has18

access to the computer also.19

CHAIRPERSON GRIFFIS:  I see.20

MR. GIBSON:  This goes to them and to us.21

CHAIRPERSON GRIFFIS:  Okay.  So tell us22

about --23

MR. GIBSON:  So I'm just submitting this24

as evidence to show the amount of eat-in and the25



223

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

amount of take-out we have to show that, hey, we do1

more dine-in than take-out.2

CHAIRPERSON GRIFFIS:  Let me see if I3

understand and I'm reading this correctly.  If I look4

at the first page of the daily report, Exhibit A, I5

look at the lunch CT number, which is a count number,6

I'm assuming.7

MR. GIBSON:  Yes, sir.8

CHAIRPERSON GRIFFIS:  First is eat-in9

which is 1,791.10

MR. GIBSON:  Yes.  That is for -- from the11

beginning of the -- that's the entire month.  As you12

can see, the daily operation report, we can run it for13

one day.14

CHAIRPERSON GRIFFIS:  For January.15

MR. GIBSON:  Yes, and this is for the16

month.17

CHAIRPERSON GRIFFIS:  Carry-out would be18

127, pickup would be 68, delivery would be 140 for a19

total sales of 2,100.20

MR. GIBSON:  Yes, sir.21

CHAIRPERSON GRIFFIS:  Okay.  Now, 1,791,22

that's the total number of individuals that came in,23

sat down and was served food?24

MR. GIBSON:  For that month, yes.25
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CHAIRPERSON GRIFFIS:  Right.  Okay.  What1

else do you need to show us on this?2

MR. GIBSON:  It just goes back three3

months.  You have January, February, March.4

CHAIRPERSON GRIFFIS:  Okay.  Have you seen5

since you opened up in July of '05 a difference in6

counts or proportion of counts?  Is this what -- maybe7

I'll be more direct.  Is this what was anticipated in8

your permit documents when you submitted for DCRA for9

permitting for construction and issuance of the10

Certificate of Occupancy?11

MR. GIBSON:  Yes, dine-in restaurant.12

CHAIRPERSON GRIFFIS:  Okay.  What other13

aspects on this daily report is critical or pertinent14

to us?15

MR. GIBSON:  Nothing else.  That's all you16

need.17

CHAIRPERSON GRIFFIS:  Okay.  What is the18

next exhibit?19

MS. BELLAMY:  One of the other things that20

we would like to draw your attention to is the actual21

corporate language on the website.  I think you saw22

older website language saying on one of the pages of23

many pages of the website referring to the place as a24

fast food restaurant, but here on the primary page on25
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the About Us page you will see them describing1

themselves as a successful restaurant chain on page 32

of Exhibit A, Restaurant Operations Letter in the3

Corporate Manual.4

And you also see at the bottom of that5

page where they describe themselves as a restaurant,6

a franchise restaurant system.  And then moving7

forward, you will also see a letter from the vice8

president of the Cluck-U Corporation where he states9

in writing, and he is here today as well, that all of10

the Cluck-U-Chicken restaurants in its entire11

corporate franchise are classified as restaurants.12

This is the only entity nationwide that has decided to13

challenge its operation as a restaurant.14

CHAIRPERSON GRIFFIS:  Okay.15

MS. BELLAMY:  Okay.  Moving forward to the16

other points or elements of what classifies a17

restaurant, we can go on to Exhibit D where we look at18

the menu where you see all of the items of the menu.19

Of those items only eight are pre-prepared.  All of20

the food at Cluck-U-Chicken is freshly made.21

Bernard Gibson can tell you more about the22

process of that, but when you look at even the chicken23

nuggets there, they are cut from fresh breast cutlets.24

It's not frozen.  Everything is freshly made there25
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from fish to ribs, everything.  So as far as the1

appellee's contention that most of the foods are pre-2

prepared, that simply is a misrepresentation and3

couldn't be farther from the truth.4

Furthermore, to support that, you will see5

the franchise operations in the Restaurant Guide as6

far as preparation and cooking.  And you will see7

behind the menu where it says that all of our8

"homemade items must be prepared perfectly.  Recipes9

followed exactly.  Sauces mixed thoroughly.  Every10

aspect of what we serve must be perfect."  And then11

you go on to see the actual menu and the preparation12

for some of the items on the menu.13

And, finally, you saw through the14

photographs on the PowerPoint, as well as the --15

actually, the video, you saw on the video but you16

couldn't hear the audio.  You will see that all of the17

eat-in patrons at Cluck-U Restaurant are served on18

chinaware, plates, glasses.  None of them are served19

in disposables.20

So, again, the appellee's contention that21

the majority of clients or patrons coming to the22

restaurant are served in disposables, as much as he23

could glean from walking past the restaurant every24

five minutes once a day, I suppose, is again a25
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misrepresentation of fact and we hope that the Board1

will look at the evidence here and understand that,2

one, this is a restaurant.3

CHAIRPERSON GRIFFIS:  You want to present4

that as testimony.  Is that correct?5

MS. BELLAMY:  Yes.6

CHAIRPERSON GRIFFIS:  Mr. Gibson is going7

to adopt what you're stating or is he going to tell us8

that that's the case in terms of --9

MS. BELLAMY:  Well, as far as the10

silverware, cups, tableware, that was represented11

through the video.12

CHAIRPERSON GRIFFIS:  Okay.13

MS. BELLAMY:  Would you like to hear from14

a few witnesses now?15

CHAIRPERSON GRIFFIS:  We're going to take16

a couple quick questions first and then what are you17

proposing that these witnesses will be addressing what18

Mr. Gibson wouldn't be able to?19

MR. GIBSON:  Oh, I guess they could just20

basically testify that from eating-in themselves how21

we operate.22

CHAIRPERSON GRIFFIS:  You can do that for23

us though, can you not?24

MR. GIBSON:  Yes, I can.25
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CHAIRPERSON GRIFFIS:  Okay.1

MR. GIBSON:  So I guess we don't need2

them.  Okay.  I brought a couple of my cooks and the3

managers also to testify how we prepare our food.4

CHAIRPERSON GRIFFIS:  Don't they follow5

the guidelines that you submitted in, the corporate6

guidelines for food preparation?7

MR. GIBSON:  Yes, sir, all day every day.8

CHAIRPERSON GRIFFIS:  Okay.9

MS. BELLAMY:  Also, Chairman Griffis,10

there are a couple of other witnesses that are so on11

point to the other elements or the rule beyond the 1012

percent queuing that I would like to present today.13

CHAIRPERSON GRIFFIS:  All right.  That14

would be pertinent.15

MS. BELLAMY:  Okay.16

CHAIRPERSON GRIFFIS:  Let me just ask for17

clarification then and a couple of other questions,18

I'm sure, will arise.  You do have disposable flatware19

and cups, correct?20

MR. GIBSON:  Yes.21

CHAIRPERSON GRIFFIS:  And that is for what22

use?23

MR. GIBSON:  That is for our take-out24

customers.25
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CHAIRPERSON GRIFFIS:  Okay.1

MR. GIBSON:  They have to --2

CHAIRPERSON GRIFFIS:  And that represents3

-- the total number of take-out is labeled as pickup4

in your daily report.  Is that correct?5

MR. GIBSON:  Exactly.6

CHAIRPERSON GRIFFIS:  Okay.  And the rest7

of it is some sort of ceramic.  It was in the8

photographs.9

MR. GIBSON:  Yes.10

CHAIRPERSON GRIFFIS:  Stacked plates and11

the --12

MR. GIBSON:  Plates, non-disposable13

plates, silverware, non-disposable cups.14

CHAIRPERSON GRIFFIS:  Okay.15

MR. GIBSON:  Forks and knives.16

CHAIRPERSON GRIFFIS:  Okay.  Ms. Miller?17

VICE CHAIR MILLER:  I just want to make18

sure I understand correctly.  Your eat-ins, do they19

sit down at a table and get waited on or do they go20

and order the food and then bring it back to their21

tables?22

MR. GIBSON:  They order their food, we sit23

them down.  They have a number.  We bring their food24

to them at their table.25
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VICE CHAIR MILLER:  Oh, okay.1

MR. GIBSON:  And we bus their tables.  If2

they decide to take out, they still have a number.3

They sit down in our queuing area and wait for their4

food.  We give them their food in disposable bags,5

trays and they go on about their business with their6

food.7

VICE CHAIR MILLER:  So do some people8

order to take out and then change their mind and sit9

down and eat?10

MR. GIBSON:  Yes, that has happened and11

that is something we as -- and management, we enforce12

and let them know no, you can't, you know, order in,13

I mean, take-out and then decide to sit down with your14

bags and disposable cups and stuff.  And that was on15

the pictures that Mr. Luna has and is showing you all.16

That is showing the pictures of people dining in,17

eating.  And it's an enforcement thing for management18

that we have to do and that we are doing.19

VICE CHAIR MILLER:  And I'm not sure I20

understood exactly about the daily reports.  I thought21

that you might have said that you submitted something22

like that to the Zoning Administrator for23

consideration of your permit, but that couldn't have24

happened because you hadn't operated.25



231

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

MR. GIBSON:  No, we wasn't even open then.1

No, I mean, we planned on opening it up as a sit-in2

restaurant.  Nobody can say what -- who -- how many3

people is going to eat-in, how many is going to take4

out.  Nobody knows.  I don't know.  You guys don't5

know and neither do Mr. Luna and them.  Nobody can6

predict the future.7

VICE CHAIR MILLER:  Right.  I was just8

wondering if you used other franchises' reports to9

show them that.10

MR. GIBSON:  No.11

VICE CHAIR MILLER:  Okay.12

MR. GIBSON:  No, this -- these are my13

reports from my store.14

VICE CHAIR MILLER:  Okay.  And then there15

was a statement in the video that said a special16

exception is not viable.  I was just wondering if you17

could quickly address that even though that is not18

determinative of our decision here.19

MR. GIBSON:  Yes, that is because our20

understanding is a moratorium where people, they are21

against fast food on H Street.  So in turn if I lose22

my Certificate of Occupancy to operate as a23

restaurant, there is no way I will be allowed to24

operate as a fast food.25
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VICE CHAIR MILLER:  Oh, I see.1

MR. GIBSON:  Which in turn leaves me belly2

up in my investment.3

VICE CHAIR MILLER:  Okay.  Thank you.4

MS. BELLAMY:  And I would like to correct5

that.  There is not an official moratorium, but it has6

been publicly known, well-known, that our ANC is very7

much against new fast foods coming in on the corridor.8

And, therefore, for him to give up his right of usage9

as a restaurant, capitulate and state that he is a10

fast food, would then subject him to an ANC that has11

already publicly positioned itself against fast foods.12

It's not in his interest to go the special exception13

route.14

CHAIRPERSON GRIFFIS:  Understood.  Okay.15

MR. GIBSON:  And, furthermore, why should16

I have to if I, you know, followed all the rules and17

guidelines?  I opened a restaurant.  Why should I18

change to appease ANC or not even the whole ANC?19

CHAIRPERSON GRIFFIS:  Right.20

MR. GIBSON:  Just Mr. Luna and a few21

others.22

CHAIRPERSON GRIFFIS:  Right.23

MR. GIBSON:  It's not their investment.24

CHAIRPERSON GRIFFIS:  Right.  But just to25



233

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

be clear, they are asserting a violation of our Zoning1

Regulations not an assertion of an ANC's position, and2

their assertion covers the entire city.  That's3

exactly why we sit here, in order to either grant4

relief or grant and uphold appeals.5

MR. GIBSON:  I understand.6

MS. BELLAMY:  But in all fairness,7

Chairman Griffis, I would like to bring to your8

attention, you're probably very well-aware that our9

ANC has wholesale appealed all of the recent10

applications for restaurants on H Street.11

CHAIRPERSON GRIFFIS:  Right.12

MS. BELLAMY:  Not other parts of 6A or not13

other parts of Ward 6, but H Street.14

CHAIRPERSON GRIFFIS:  Understood,15

understood.16

COMMISSIONER MITTEN:  I have a couple17

questions, Mr. Chairman.18

CHAIRPERSON GRIFFIS:  Yes.19

COMMISSIONER MITTEN:  I was trying to look20

really carefully on the floor plans that you submitted21

as Exhibit C, because it gives an extensive equipment22

schedule.  I can't find a dishwasher on there.23

MS. BELLAMY:  Yes.  We do have the receipt24

for a major restaurant grade dishwasher.  Right now25
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there is a separate area, and Mr. Gibson can further1

articulate that, for three sinks, but we do have on2

order the dishwasher coming in.3

MR. GIBSON:  And it --4

COMMISSIONER MITTEN:  Well, how have you5

been washing the non-disposable dishes?6

MR. GIBSON:  Through equipment scheduled7

number 17.  That is a three compartment sink.  Number8

16 beside it is a garbage disposable.  The three9

compartment sink you fill up with your dish washing10

liquid and the second part you rinse.  The third is a11

sanitizing sink where you put your sanitizing in.12

It's sanitizing water.  And that's how we wash our13

dishes.  We have dishwashers.14

COMMISSIONER MITTEN:  Do you think that15

maybe one of the reasons why your staff tends to use16

the disposable stuff is because they don't want to17

wash the dishes by hand?18

MR. GIBSON:  Well, they really don't have19

much of a choice.  It's their job and --20

COMMISSIONER MITTEN:  But I'm saying21

that --22

MR. GIBSON:  Well, no, we only use the23

disposable for carry-out.  It's not for in-store24

consumption.25
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COMMISSIONER MITTEN:  But we kind of know,1

I mean, we do have some anecdotal evidence and you2

admitted it yourself that there are people using3

disposable utensils and, you know, cups.4

MR. GIBSON:  Not for dine-in.  I admitted5

to having disposable for our take-out, never for dine-6

in, ma'am.7

COMMISSIONER MITTEN:  Okay.  Is there a8

protocol that the franchise has regarding what you're9

supposed to serve on?  You gave us the protocols for10

the food preparation and all that stuff.  Do they have11

a protocol for what you're supposed to serve the food12

on?13

MR. GIBSON:  No, we have a supplier who we14

-- that we -- who we get our supplies from that they15

recommend.16

COMMISSIONER MITTEN:  So --17

MR. GIBSON:  BRE Restaurant Equipment is18

our supplier.19

COMMISSIONER MITTEN:  So who makes the20

rule about what you eat off of?21

MR. GIBSON:  Who makes the rule?22

COMMISSIONER MITTEN:  Yes.  I mean, why23

couldn't --24

MR. GIBSON:  It will be a corporate25
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decision.  I didn't see where I needed to have that1

information.  I mean, he is here.  He can testify.2

COMMISSIONER MITTEN:  No, I'm asking you.3

As a matter of the rules of the franchise, are you4

required to serve dine-in customers on non-disposable5

dishes?6

MR. GIBSON:  No.7

COMMISSIONER MITTEN:  So that's a choice8

that you make?9

MR. GIBSON:  No, no, for dine-in we are to10

serve our customers with non-disposable ware.  That is11

a corporate decision also.12

COMMISSIONER MITTEN:  It is?13

MR. GIBSON:  Yes.14

COMMISSIONER MITTEN:  Okay.  So I'm asking15

is that written down somewhere and can you give that16

to us?17

MR. GIBSON:  I would have to look back18

into our Operation Manual.  I didn't bring that19

information with me.20

COMMISSIONER MITTEN:  I would find that21

interesting if that's a part of the franchise22

requirement.23

MR. GIBSON:  Okay.24

COMMISSIONER MITTEN:  And then, also, is25
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it a part, is there certain equipment that is required1

to be provided as part of --2

MR. GIBSON:  Yes.3

COMMISSIONER MITTEN:  Okay.  And --4

MR. GIBSON:  And that was part of what is5

on this list, equipment list, is all what comes down6

from corporate that we have to have.7

COMMISSIONER MITTEN:  Okay.  I guess I'm8

wondering why there wouldn't be a dishwasher in there9

automatically.  You have been operating all this time10

with no dishwasher.11

MR. GIBSON:  Well, because, necessarily we12

really don't have to have a dishwasher.13

COMMISSIONER MITTEN:  Well, then if you14

give us the equipment list, then we could see that15

that was the case.  So can you give us the corporate16

equipment list that's required, not this drawing, but17

what corporate tells you you have to have?18

MR. GIBSON:  Yes.19

COMMISSIONER MITTEN:  Okay.20

MR. GIBSON:  Yes, I can.21

COMMISSIONER MITTEN:  Okay.  That would be22

great.  At the top of the plan it says "Floor plans23

less than 10 percent of publicly accessible space."24

What is less than 10 percent of publicly accessible25
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space?1

MS. BELLAMY:  On the floor plan view2

though, if you start from the left side of the page at3

the bottom and you pass four sets of tables, and then4

you will see a queuing area marked by 8 foot and that5

is about 8 by 8 feet, 64 square feet.6

COMMISSIONER MITTEN:  Are you the witness7

in this case or are you a witness?8

MS. BELLAMY:  No.9

COMMISSIONER MITTEN:  Okay.  Then can we10

have a witness testify to what that means?11

MR. GIBSON:  Okay.  This 8 by 8 is our12

queuing space for our take-out customers.  We have13

chairs right here and a partition separating that from14

the dining room, which we showed you guys in the15

pictures.16

COMMISSIONER MITTEN:  Okay.  So you're17

saying an 8 by 8 foot space, so 64 square feet, that18

is what you're representing as your queuing area?19

MR. GIBSON:  Yes, ma'am.20

COMMISSIONER MITTEN:  And then what are21

you representing as the measurement of the publicly22

accessible space?23

MR. GIBSON:  The -- yes, the dining area,24

the dining area that says 735 square feet plus the25
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restrooms, which are 9.5 feet, one restroom, and the1

other one is 5 feet.2

COMMISSIONER MITTEN:  Well, just to help3

you out, it's on the other page.  It's on the second4

page, seating area, 735, restrooms, 120, restroom5

hallway, 85.6

MR. GIBSON:  Thank you.7

COMMISSIONER MITTEN:  Okay.  Okay.8

MR. GIBSON:  Appreciate it.9

COMMISSIONER MITTEN:  Okay.  Now, what are10

you representing as the area for on-premises11

consumption?12

MR. GIBSON:  The total dining space.13

COMMISSIONER MITTEN:  Okay.  I would just,14

as we proceed, direct your attention to page 5 of BZA15

Appeal No. 17214, the order in that case, where the16

Board interpreted the language regarding the 1017

percent calculation that it must be made including as18

separate measurements both the queuing area and the19

area for on-premises consumption.20

So what you just testified to is that you21

meet the first test for a fast food restaurant.22

MS. BELLAMY:  I would like to question23

just generally the debate.  I have read the testimony24

thoroughly, the BZA appeal for Blimpie's.  On that25
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premise that on-site consumption would be included in1

the determination of whether or not a restaurant is a2

fast food restaurant, if you include on-site3

consumption, then most restaurants in the city, if not4

all restaurants in the city, would initially be deemed5

a fast food restaurant until they would prove6

otherwise that they don't -- that they have a certain7

amount of pre-prepared food and a certain amount of8

the, excuse me, non-disposable.9

COMMISSIONER MITTEN:  You're correct.10

That's correct.11

MS. BELLAMY:  So there is a presumption12

and based on the BZA's Blimpie's ruling, a presumption13

exists that all restaurants are fast food restaurants14

until proven otherwise for disposable.15

COMMISSIONER MITTEN:  That is incorrect.16

The distinction that is being made is there is a three17

-- as I see it, there's three things that we're trying18

to distinguish among, carry-out, a restaurant and a19

fast food restaurant.20

So I'm happy to have you make an21

additional submission after you give it some further22

consideration, but what I heard -- and, you know, we23

had an extensive discussion about this in the24

Blimpie's case, but what I just heard the testimony to25
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-- what I heard was that this establishment meets the1

first test.  Now, it still remains as to the second2

test.3

Those are all the questions that I have,4

Mr. Chair.5

MS. BELLAMY:  Tell me what restaurant in6

the city doesn't meet the first test.7

COMMISSIONER MITTEN:  That is not at issue8

here.9

MS. BELLAMY:  I'm curious though.10

UNIDENTIFIED SPEAKER:  He can speak.11

MS. BELLAMY:  Okay.12

CHAIRPERSON GRIFFIS:  Okay.  Any other13

questions of this witness from the Board?14

MS. BELLAMY:  Okay.15

VICE CHAIR MILLER:  Oh, I have a question16

for Mr. Gibson.  Oops.  Mr. Gibson, can I ask you just17

one question?  I just want to confirm.  It sounds to18

me like Cluck-U-Chicken is a franchise and there are19

many of them around the country, but they are not20

necessarily the same in their operations.  Is that21

correct?22

MR. GIBSON:  That's correct.  They don't23

offer -- the menu is not as extensive as ours.24

VICE CHAIR MILLER:  Okay.25
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MR. GIBSON:  We have a lot of different1

items that the others do not serve or have.  Through2

corporate they are changing the way we're -- our setup3

and the store doesn't even look like most of the other4

stores itself, the restaurant.  It's different from5

mostly all of them.  Cluck-U is trying to go in a6

different direction and they are using me.7

VICE CHAIR MILLER:  Okay.  But there must8

be certain requirements that you have to adhere to.9

MR. GIBSON:  Yes, ma'am.10

VICE CHAIR MILLER:  Okay.11

MR. GIBSON:  Yes, ma'am.12

VICE CHAIR MILLER:  But the type of dishes13

you use is not one of them, I gather.14

MR. GIBSON:  Well, they picked out the15

dishes for me.16

VICE CHAIR MILLER:  Oh, okay.  Thank you.17

MR. GIBSON:  They told me these are the18

dishes we need, corporate.  It's not -- wasn't my19

decision.20

CHAIRPERSON GRIFFIS:  That is what Ms.21

Mitten was asking you.22

COMMISSIONER MITTEN:  Yes.23

MR. GIBSON:  Yes, corporate picked out the24

dishes for me.  They have a layout of everything from25
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equipment --1

CHAIRPERSON GRIFFIS:  Okay.2

MR. GIBSON:  -- to suppliers.3

CHAIRPERSON GRIFFIS:  Great.4

MR. GIBSON:  To dishware and everything.5

CHAIRPERSON GRIFFIS:  And that's what6

you're going to be putting into the record.  Do you7

understand that?8

MR. GIBSON:  Yes.9

CHAIRPERSON GRIFFIS:  Okay.10

VICE CHAIR MILLER:  It just sounds to me11

like maybe some other establishments, for instance12

those on college campuses or something, may be more13

fast food oriented and there is like yours might be14

more restaurant oriented.  Is that correct?15

MR. GIBSON:  That very well may be true,16

ma'am.17

VICE CHAIR MILLER:  I mean, you have that18

flexibility in your agreement?19

MR. GIBSON:  Yes.20

VICE CHAIR MILLER:  Okay.  Thank you.21

MR. GIBSON:  That's why they are moving in22

another direction.23

MS. BELLAMY:  Madam Miller, we do have the24

vice president of the Cluck-U Corporation here who can25
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speak to that point directly, the fact that Mr.1

Gibson's restaurant is a model restaurant for the2

Cluck-U Corporation.3

VICE CHAIR MILLER:  That's not my call,4

but I just want to follow-up.5

MR. GIBSON:  I mean, he's here to testify.6

VICE CHAIR MILLER:  No, I mean, that's the7

Chairman's call, but I just want to ask you also.8

You're saying that they are moving in another9

direction and you're one of their models for that.10

And when did that start?11

MR. GIBSON:  That started with me.12

VICE CHAIR MILLER:  With you?13

MR. GIBSON:  Yes.14

VICE CHAIR MILLER:  Okay.15

CHAIRPERSON GRIFFIS:  Yes, absolutely.16

We're going to hear all the witnesses.  We'll take17

Board questions and then we'll do the cross and then18

I think we can conclude for this evening unless you19

had other witnesses.  But let's move ahead to the20

other, to corporate, unless there's other questions of21

this witness from the Board.  Very well.  Let's move22

ahead.23

MS. BELLAMY:  Okay.  Mr. Simon Haddad.24

MR. HADDAD:  Hello.  My name is Simon25
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Haddad.  I'm the vice president of the company, of1

Cluck-U Corp.  What was the question?2

CHAIRPERSON GRIFFIS:  I don't know.3

You're not my witness.4

MS. BELLAMY:  Mr. Haddad, would you go5

ahead and read your letter?6

MR. HADDAD:  Yes.  I would like to read7

the statement that I provided to Mr. Nero, which I8

don't believe is here, and this is in support of the9

use and occupancy that was issued on H Street.10

First, Cluck-U-Chicken offers a great menu11

of unique, great tasting, premium and everyday12

selections that offer a healthy alternative of the13

usual fast food fare.  Now, I understand.  I want to14

put a quote here, because one of the statement that15

the ANC had mentioned is that Cluck-U-Chicken is a16

fast food alternative and that's what it is, a fast17

food alternative not necessarily a fast food.18

And I think Mrs. Miller had mentioned if19

all the restaurants are the same.  They are not.  It20

depends on the geographical area we're in, the type of21

demographic we're in.  We alter the -- that's the22

flexibility of Cluck-U-Chicken and we have been in23

numerous parts of the country stretching from New24

Jersey all the way through Ohio and, quite frankly, we25
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have never been challenged that this is not a1

restaurant.  I, quite frankly, don't understand the2

differences.  I'm learning today --3

CHAIRPERSON GRIFFIS:  Right.4

MR. HADDAD:  -- about the queuing and non-5

queuing.6

CHAIRPERSON GRIFFIS:  Of course, I don't7

understand Delaware's zoning laws either.8

MR. HADDAD:  Right.9

CHAIRPERSON GRIFFIS:  But we're here in10

the District.11

MR. HADDAD:  But one more observation.  I12

understand, Mr. Chairman, that you're an architect.13

I'm a civil engineer also by profession and I have --14

was part of the initial drawing of these drawings and15

when I was -- when I saw the drawings that the ANC had16

referred to, I was kind of perplexed, because I was17

never involved in that kind of drawing.18

So I'm surprised whether someone has19

submitted some other alternate other drawings.  It20

seems to me that, obviously, they don't have the right21

address.  So it could be they also submitted the wrong22

drawings for the facility.23

But also in his observation, and this is24

me observing as a witness to this case, he had25



247

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

mentioned that on July 23rd the statement -- the U and1

O was issued and on July -- sorry, July 27, this is2

when the U and O was issued.  And he mentioned that on3

July 23rd --4

CHAIRPERSON GRIFFIS:  C of O.5

MR. HADDAD:  -- he had submitted some6

documentation to the Board of Zoning to help them,7

assist them to determine whether this is a fast food8

restaurant or not.  So the issue of queuing was never9

into play at that moment because he didn't know the10

layout.  He didn't know the design.11

So the only basis he based his argument12

was strictly is on that letter that he printed off the13

Internet, which it's true probably it was in there,14

but this is an old statement because the fact is we15

don't have that.  I mean, I have -- I can pull lot of16

statement off the Internet from Google and whatever.17

CHAIRPERSON GRIFFIS:  That's good.18

MR. HADDAD:  The basis of his argument was19

strictly on the fact that this is a fast food20

restaurant.  He called it a fast food alternative.21

And I am proud to say this is a fast food alternative,22

but not necessarily a fast food restaurant.  It can be23

a fast food restaurant and, in fact, in College Park24

it is a fast food restaurant because the clients we25
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have in College Park, they are not sit-down clients.1

But one of the statements in my -- we2

pride ourself about the fact that we are a community3

restaurant.  We go to the community and one of the4

things H Street had provided us is the freshness of5

the product.  In none of the units that we had prior6

to H Street the product, the menu items such as the7

side items, coleslaw and mash potato, were never8

actually fresh.  Right now we make them fresh.9

It is H Street who actually brought in the10

collard green.  I don't have it on the menu.  Most of11

the units we have in the country, they are not really12

ethnically inclined.  So collard green was never an13

option.  We have green spinach in a lot of the units14

and we make that fresh.  So Bernard did come up with15

the recipe for collard green and we saw that this is16

the trend.17

One of the major trends we're trying to18

pursue at Cluck-U-Chicken is distinguish ourselves19

from the fast food restaurants, the KFC and the20

Popeye's, and that one signature that we have is21

everything we serve is fresh.  Typical examples, you22

tell me, well, on H Street you could find fresh23

mushroom or fresh liver or fresh gizzard or fresh --24

you know, and the list can go on.25
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So there is a trend and it's true that it1

started on H Street, but this is also corporate2

program.  And we saw that alternative and this is one3

of the assets that we can distinguish ourselves from4

the competition.  In my letter also, I don't want to5

read the letter, but I want to try to summarize this.6

CHAIRPERSON GRIFFIS:  Good.7

MR. HADDAD:  If we were a fast food8

restaurant, I will give you one typical personal9

scenario about H Street.  When Bernard came to me and10

he said there is a location on H Street, I said what11

the heck you're doing?  Is this where you want to be?12

Because I was taken back by the activities going on on13

H Street.  I said you must be brave to be in that14

community.15

He said, Simon, I grew up in this16

community.  I know the community.  I know everybody17

around here.  I said, fine, this is a plus.  This is18

exactly what we need, franchises who can cater and19

support the community they are in.  I don't want to be20

in an establishment where I just serve like a21

McDonald's.  No, no, we are a community oriented22

operation.  This is what we stand about.  This is what23

Cluck-U-Chicken is about.24

Mrs. Mitten had mentioned that if we have25
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a prototype for a sit-down restaurant.  Quite frankly,1

I have been in the food business since 16 years.  I2

quit my civil engineering job and I became part of3

this establishment.  I was a driver at this4

establishment and I saw the opportunity.5

In food business there is nothing called6

fixed.  It's an evolving business.  You learn every7

day.  You adapt every day to what the market needs or8

what the circumstances need.  When I was presented the9

opportunity on H Street, we knew there is an issue10

with the possible -- the zoning considering it a11

restaurant or not.12

And I said to Bernard, before you sign any13

franchise, before you sign the franchise agreement or14

the lease agreement with the landlord, I think mister,15

I forget his name, said to him double check with the16

zoning and we made a condition with the landlord that17

no lease will be signed unless we have a clear green18

light from the zoning that it's going to be a19

restaurant.20

I would not have told him to invest21

$300,000 to go in and then assume, oh, it's not a22

restaurant because some technical issues here and23

there.  I am a sensitive person and I think you, the24

Board, you got to be sensitive.  I know there are25
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laws, but they have to be, you know, not subjective,1

objective in your decision.2

So, anyway, the decision was no, it's3

going to be a restaurant.  We went.  We were working4

with good faith.  When the city tells me that you have5

to have a dishwasher, guess what, I will put a6

dishwasher.7

As a corporate program, we adapt to what8

the city -- every jurisdiction has different rulings9

and your jurisdiction is definitely different.  So if10

this is what is required, that's what's required.  My11

stance about this whole issue, and I'm not against any12

decision you guys make, whatever it takes, we will13

comply and we have been complying since the beginning.14

There is no -- there is no malignant or15

ill feeling about it.  We have been complying from day16

one.  But to base the assessment from the ANC on July17

23rd, handing statement, based on his statement -- I18

mean, I'm not a lawyer, but saying that, oh, it's not19

a restaurant because of the queuing, that's after the20

fact.  The only fact is he based it on a report that21

he pulled off the Internet, which I'm proud to say22

yes, we are an alternative to fast food restaurant and23

we will always be an alternative.24

Now, if there are queuing issues, I'm a25
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civil engineer.  I have built 10 restaurants in1

College Park personally, drawn them, submitted to the2

county.  I have never in my profession, and you as an3

architect possibly would know, we don't get involved4

in percentages of queuing and non-queuing.  The fact5

that he is a civil engineer doesn't tell me anything.6

This is not a civil engineer profession to say the7

queuing is 10 percent, 9 percent.  This is not it.8

If you want to be fair and honest, this is9

the Zoning Department, the people at the Zoning10

Department who will determine what is the percentages.11

So to say, well, no, it is based on civil engineer, it12

doesn't cross me.  It doesn't cross you as an13

architect.  It doesn't cross me as a civil engineer14

and I don't want the Board to be taken by the fact15

that, oh, it's a statement of a civil engineer.16

That's nonsense, with due respect to all the people17

who presented it.18

But I don't want to take too much -- I19

haven't had breakfast since this morning, so I'm a20

little bit jittery.  But the fact is I have been faced21

-- we have plans to grow in D.C.  We have seen the22

problems that D.C. have and we fight them.  And we23

know the problems that we face on the streets and I24

really commend people like Bernard who are willing to25
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make a change.1

You know, before I came in here I went on2

H Street and I drove on that corridor.  I wanted to3

see if there is a restaurant.  Let me state another4

point, a challenge point to the ANC.  If you want to5

have a restaurant on H Street, basic common sense6

zoning and not zoning, the other one, yes, the zoning7

and the park and planning.  Aren't you have to provide8

some parking facilities?  Where can you park on H9

Street that you're going to use it as a restaurant?10

Let's use that common sense.  The fact is11

there is an agenda.  I don't know what is the agenda,12

racial, non-racial or bias.  I don't care what it is.13

The fact is if you have to provide a restaurant --14

because I have faced that issue.15

CHAIRPERSON GRIFFIS:  Right.16

MR. HADDAD:  You have to provide parking17

facilities.18

CHAIRPERSON GRIFFIS:  Let's move off this19

a little bit, because I actually want to address that20

point while it's fresh.  And I know a lot -- the ANC21

has brought an appeal.  It doesn't matter who you are.22

When you bring an appeal to us, it's passionate.  It's23

angry.  There are two sides.  We always split kind of24

like a wedding.  We sit them on each side.  There is25
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no difference in every appeal and this Board is very1

patient in going through all of these.2

MR. HADDAD:  I appreciate that.3

CHAIRPERSON GRIFFIS:  However, we're also4

very focused on exactly what is presented before us.5

But I want to address this issue that you just brought6

up about some agenda.  And let me tell you what is7

being appealed here is the Zoning Regulations and the8

definition was written in 1958.  So if the agenda is9

that old, so be it, but it wasn't the folks that are10

sitting in this room, I would assert.11

I don't disagree with you that there is a12

reason.  There is a need for us to revisit an awful13

lot of these definitions.  You have said this, the14

statement today, that the food business is constantly15

changing.  Well, a lot of businesses are constantly16

changing.  We call things differently than we did back17

in the '50s or the '40 or, frankly, the '20s when a18

lot of this was adopted into what we then took in in19

1958.20

We have a Zoning Commissioner that always21

sits with us on every case.  They write the22

regulations.  They are well-aware of the need and23

requirement for this.  We're in the process of doing24

it.  It doesn't help us today.  I understand.25
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MR. HADDAD:  Right.1

CHAIRPERSON GRIFFIS:  But I don't want2

anyone to be here thinking that there is some agenda3

that is being decided here or somehow we know what's4

going on or don't know what's going on.  Frankly, we5

got a boring job to look at this definition to see --6

MR. HADDAD:  I agree.7

CHAIRPERSON GRIFFIS:  -- did this work or8

did it not work and we move on from there.  But go9

ahead with the rest.10

MR. HADDAD:  No, I agree with your11

assessment and your statement here, but I'm telling12

you as a witness, as a citizen, what I see.13

CHAIRPERSON GRIFFIS:  Sure.14

MR. HADDAD:  I don't read between the15

lines.  I see it the way it is.  And this is what16

we're about and this is why -- that's why I'm speaking17

with emotion or emotionally, because that is how I see18

it.19

CHAIRPERSON GRIFFIS:  Indeed.20

MR. HADDAD:  And, again, I want to work21

with whatever decision you guys make and we have been22

working with Bernard to really enforce.  He mentioned23

something that he wants to enforce, the sit-down24

situation.  There is a culture and I think in one of25
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the hearings or I don't know whether this hearing or1

probably this hearing, you mentioned there is a2

culture change or probably the previous hearing.3

You picked on the word culture.  There is4

a culture in D.C. and probably on H Street in5

particular.  The culture of the customers, unlike Mr.6

Luna who comes in, who wants to sit down, the culture7

is people want to come and grab the food because they8

are not accustomed to that change.  This is a fact.9

I see it in a lot of the restaurants.  We10

have units in Baltimore.  I have units in downtown11

Trenton, New Jersey and I see the same culture because12

they do not have the opportunity.  It wasn't provided.13

There is a culture change and with Bernard we have14

been trying to enforce that change.15

And part of it is educate the staff to16

really ask the question for here or to go and if they17

say for here, we hand them this ticket or that placard18

that says the number, but you cannot force someone to19

sit down.  We are educating them as we go along and we20

tell them, please, sit down, we'll bring the food.21

This is a culture and I'm not going to be able to tell22

you, yes, we're going to change it overnight.  No,23

it's changing. 24

It's changing and you mentioned something25
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about the report, whether this is in July, you1

mentioned to him have you seen a change?  Yes, there2

has been a tremendous change since we opened to now,3

tremendous.4

CHAIRPERSON GRIFFIS:  And what is the5

change?6

MR. HADDAD:  The change is that people are7

sitting down.  They are actually understanding that8

when you hand the ticket, you go sit down and we bring9

you the food.  That is a changing process and I hate10

to disappoint Mr. Luna, but this is what's happening.11

And I see it, I frequently visit the unit and I see12

that.13

CHAIRPERSON GRIFFIS:  Right.14

MR. HADDAD:  You know, these are the15

things that I -- and as far as the fast food16

definition, a fast food definition, you know, in17

contradiction to what the statement that is pulled off18

the Internet, high volume.  I don't really belittle19

anyone here.  You guys are intelligent and you know20

what high volume means.  A $21,000 is not a high21

volume.22

H Street is one of our weakest units23

because we haven't been able to get the support that24

we need.  Bernard since the last three months couldn't25



258

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

focus on his business.  I have raised his royalties1

for the last three months feeling with him, because I2

know his head is not in it.  He has got to fight the3

community, community, a Board, well, not the whole4

community.  He has got to fight for his survival.5

These are the things that I see, but we're6

making changes.  But if you had release his hands and7

tell him, no, go ahead, show us what you could do, we8

can really prove that Cluck-U-Chicken is a community9

store.  It is not a threat to anyone, not to the10

community behind him or next to him, around him.11

We have been one of the cleanest units and12

the judge of that, my wife who has never been there.13

For the first time I took her last week.  She said,14

Simon, I cannot believe this is a Cluck-U-Chicken.  I15

said this is the change and I do welcome you to go and16

really support us --17

CHAIRPERSON GRIFFIS:  She's a big18

supporter, huh?19

MR. HADDAD:  -- by going and witnessing20

that.21

CHAIRPERSON GRIFFIS:  Great.22

MS. BELLAMY:  Thank you very much.23

CHAIRPERSON GRIFFIS:  No, I appreciate24

that.  Thank you very much.25
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MS. BELLAMY:  Okay.  I would like to move1

on to Mr. Jim Myers.  Thank you, Simon.2

MR. MYERS:  My name is Jim Myers.  I live3

at 1418 C Street, S.E.  I'm a writer and journalist.4

I'm not going to take up much of your time.  I'm5

getting tired of the fast food fight myself.6

I have gone to Cluck-U on several7

occasions, part of a story that I decided to do.  I8

write an opinion column in the Hill Rag, a local9

newspaper.  I visited there.  I went in there.  Oh, my10

goodness, I noticed the plastic glass, the ceramic11

plate, the metal fork.  I noticed that there were12

people sitting there, including a lot of young people13

sitting around behaving actually rather well.  So I14

found that the whole experience was actually rather15

salutary.16

Why did I notice all these things?  Well,17

I'm the guy or one of them who took -- who went to18

District Court last year and asked that the court19

close down what we called a fast food joint at 259 --20

ANNOUNCEMENT:  Attention.  This is the21

building manager.  Disregard all fire drills for the22

next three hours.  We are doing a test.23

CHAIRPERSON GRIFFIS:  Nice.  This is what24

after hours is at the BZA.25
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MR. MYERS:  I'm the guy with my neighbors1

who went to District Court and brought this very same2

issue, the fast food regulations, the question of3

whether DCRA had improperly given a C of O and we went4

in there because we were in a desperate circumstance5

involving a situation where there had been homicides,6

where there was drug dealing, where there were all7

kinds of awful situations.8

And I can enumerate this, I have9

enumerated them in publications elsewhere, and that is10

why we went to court, because we couldn't get any11

relief anywhere else.12

CHAIRPERSON GRIFFIS:  So you're talking13

about the zoning definition.14

MR. MYERS:  So when I went to Cluck-U, I15

walked in there and I said, my God, this is a nice16

place.  This is what Hemingway would have called a17

clean, well-lighted place.  There were good people in18

there.19

CHAIRPERSON GRIFFIS:  That's --20

MR. MYERS:  The Gibsons were interacting21

with the clientele.  So I would verify all the things22

that the corporate people are saying.  Yes, I think23

that they, acting in good faith, have met the standard24

of being a restaurant according to the definitions25
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applying to C-2-A.  And the reason I say that is1

because I spent a lot of time poring over that stuff2

in regards to a case that we brought.3

CHAIRPERSON GRIFFIS:  Excellent.  Thank4

you very much.5

MS. BELLAMY:  Thank you very much, Mr.6

Myers.  And, also, I want to thank the Board extremely7

for indulging us and allowing us to present these last8

few witnesses.  I thank you and also to the witnesses.9

Let's see.  I would like to bring up Mr. Anwar Saleem.10

MR. SALEEM:  Good evening.  My name is11

Anwar Saleem.  I grew up a few blocks from the H12

Street corridor, opened and own a business there, have13

trained employees to go into business for themselves.14

I have chaired the Merchants Association on H Street,15

Main Street and led the fight to fund a strategic16

development plan for the H Street corridor at a time17

when many had given up hope.18

First and foremost, I would like to thank19

the owner of Cluck-U-Chicken, a young man who grew up20

in the neighborhood, who had the heart and wisdom to21

set up and offer an economic incentive to a corridor22

desperately struggling to claim a new identity.23

This young man came to H Street with a24

vision and creativity, one that would totally renovate25
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a long-standing vacant building and transform it into1

an economic catalyst that now employs many neighbors2

who are now able to receive entry level work3

experience and further create a tax base that is so4

desperately needed.5

This creative young man took a business6

model and was able to transform it to fit the current7

rules of DCRA and provide a need to the community by8

offering affordable sit-in dining to those who9

otherwise would not be able to afford the experience.10

This model was no different than a Boston Market or11

Urban Pan.  This business might not fit the desires of12

some of the leaders that are moving into the13

neighborhood, but it does serve as a new neighborhood14

bistro for those who have lighter pockets or have a15

taste for a lighter southern cuisine.16

Just because he changed his model to fit17

the rules does not mean the bar should be moved higher18

to disqualify him for operating or to send him through19

unnecessary loops to do business.20

We have observed that 80 percent of the21

food is made to order with many eating from washable22

dishware.  Many residents and employees of various23

businesses along the corridor, including employees24

from DPW, MPD, the Department of Employment Services25
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have joined the restaurant -- have enjoyed the1

restaurant experienced.2

The outside appearance of the building is3

much cleaner than it has ever been and it has restored4

a sense of pride to many.  We feel that this5

businessman has complied with the present rules,6

regulations to operate a restaurant at this location.7

He should not have to go through special exception8

process when he qualifies under the present rules.9

With this application, the perception is10

that many businesses and residents feel that11

businesses along the corridor are being harassed and12

discouraged.  I am out here daily visiting other13

locations, making phone calls and meeting with many14

people to encourage them to locate on the corridor.15

Some are concerned about this issue and have been16

discouraged while others wait to see what is going to17

happen.18

In reality, we have attracted over 44 new19

businesses to the corridor within the last few years20

and that has not been an easy process in itself.  H21

Street is going through a painful transformation.  I22

would rather have this fight today than to deal with23

what H Street was five years ago with blocks of vacant24

buildings with no hope of change.  The pains of growth25
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are real.1

This is a class issue of the haves versus2

those who don't have as much, but during this growth3

period we are beginning to see the incremental4

progress and this is the beginning of positive change.5

Let the community through patronage of the businesses6

dictate if a business is going to survive, not7

redefining the present rules to send the business8

through additional financial hardship at the 11th9

hour.10

I strongly encourage the Board to deny11

this request, force this business to go through12

another undue process.  Allow him to practice.  Allow13

him now to practice his eligible rights, one of life,14

liberty and the pursuit of happiness under the15

Constitution of these United States.  Thank you.16

CHAIRPERSON GRIFFIS:  Excellent.  Thank17

you very much, Mr. Saleem.18

MS. BELLAMY:  Thank you very much, Mr.19

Saleem.20

CHAIRPERSON GRIFFIS:  Appreciate that and21

it's a big picture that you painted with some good22

specifics that are germane to the appeal here.  And,23

believe me, I would hope that businesses and the24

development community have some assurance and reliance25
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on our process as it being fair and judicial and don't1

disregard the District as a place for investment,2

whether it be small businesses or any type of3

franchise, because they do know that they will have,4

as you have today, your time to address the issues.5

MS. BELLAMY:  Thank you very much,6

Chairman Griffis.7

CHAIRPERSON GRIFFIS:  Let me also say,8

sorry to interrupt you, I notice some of your9

witnesses are walking out of the room.  They should10

not leave.11

MS. BELLAMY:  Okay.12

CHAIRPERSON GRIFFIS:  Because they will be13

cross examined before the end of the day.14

MS. BELLAMY:  All right.15

CHAIRPERSON GRIFFIS:  So don't lose track16

of them.17

MS. BELLAMY:  All right.18

CHAIRPERSON GRIFFIS:  They are welcome to19

go and take a rest, but --20

MS. BELLAMY:  Okay.  I just wanted to21

bring your attention to Exhibit A, petitions of22

community support.  You will see more than 1,20023

signatures from patrons of the restaurant who24

definitely want to see it stay as a restaurant.25
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CHAIRPERSON GRIFFIS:  Right.1

MS. BELLAMY:  Now, moving on, I would like2

to go ahead and invite Mr. Marc Borbely.3

MR. BORBELY:  Thank you.  Good evening,4

Mr. Chairman and distinguished Members of the Board.5

My name is Marc Borbely and I am an ANC Commissioner6

for 6A-06 and I believe that you have as part of the7

record a letter that was submitted by four of the8

eight ANC Commissioners in this area, ANC-6A.9

We do want to note for the record that10

this is being submitted as we are submitting as11

individual Commissioners.  This is not the ANC's12

official position, which was to file this appeal.  So13

I want to make that clear.14

In the letter, however, and these four15

Commissioners, I and three others who have signed this16

today and one of my colleagues is also here today,17

Commissioner Marshall, we are asking you to deny this18

appeal for five reasons and then I would like to speak19

specifically.  And I wish Ms. Mitten -- I don't know20

if she's coming back.  Oh, here she is.  But we21

believe that this is the kind of place that we want on22

H Street and, therefore, we're making this argument.23

There are too few dine-in places on H24

Street.  This is a clean, inviting place that employs25
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young people.  There are lots of vacant buildings in1

the area, so we would like to make it easier for2

businesses to come.  We want to preserve economic3

diversity of the types of businesses, and we believe4

that part of the motivation behind this appeal was5

frustration, valid frustration with DCRA, but don't6

feel that this appeal was the right solution.7

The very narrow argument that I would like8

to make and urge the Board to consider is to9

reconsider what the Board decided, how it was going to10

interpret its 10 percent rule as a result of the11

Blimpie's case a year and a half or so ago.12

And this is going to be an important issue13

whether or not -- no matter which plans are --14

diagrams are going to end up being used because we15

feel pretty strongly that it was an incorrect16

determination to include on-site consumption within17

the 10 percent rule, and we feel that this was dicta.18

It wasn't determinative in the Blimpie's case, so that19

it was not binding on DCRA and we encourage the Board20

in this case to revisit that and come up with a21

different answer.22

There are two reasons why we believe that23

the 10 percent rule should not include on-site24

consumption.  In other words that when you're figuring25
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out the amount of space that you're looking at that1

you're trying to limit, that you should only be2

limiting the queuing space and not the on-site3

consumption space.4

Two reasons being that these are criteria5

that will make you more likely to be a fast food place6

and having on-site consumption, the intent behind that7

regulation just could not have been to say that the8

more seating you have, that the more likely you're9

going to be a fast food place.10

Another way to look at that same issue is11

that establishments that are on the cusp, that are12

either restaurants or fast food, that if they have too13

much seating or even just one table more, that can14

push them over the edge from being a restaurant into15

a fast food, whereas it should be the other way, or,16

conversely, if you have a fast food restaurant, all17

they have to do to become a restaurant is take away18

some of the seating, some of the on-site consumption19

space, have more something else and then you're20

becoming a restaurant.  So it's going the wrong way.21

So we feel pretty strongly that it just doesn't make22

sense, respectfully.23

Secondly, as was mentioned before, this24

interpretation, as far as we can tell, would mean that25
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pretty much any establishment would meet that criteria1

making it, essentially, a superfluous criteria that2

any establishment, if you count the queuing space plus3

the on-site consumption space, there is going to be4

more than 10 percent of that space, of the publicly5

accessible space, used for either queuing or on-site6

consumption.7

And one of the basic rules of statutory8

interpretation would be that if you have got a9

criteria that is superfluous, you can't interpret it10

that way.  So, again, we would urge you to look at it11

the other way.12

In conclusion, we think there is a lot of13

gray area, a lot of -- and we understand, but to the14

extent that there is, we encourage you to use your15

discretion and for policy reasons find that this C of16

O was granted appropriately.17

CHAIRPERSON GRIFFIS:  Excellent.  Thank18

you very much and I think you have hit on exactly what19

we'll need to look at, and I know the Board will20

refresh its Blimpie's decision and order as it was21

issued.  But let me ask you directly a question.22

You have indicated it would be superfluous23

to look at the calculation as it was determined by the24

Board in that previous order.  It may be dicta and25
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that's fine, but the definition doesn't then put all1

restaurants into fast food category, does it?2

MR. BORBELY:  Not immediately, but it3

would -- we believe that it would because of the other4

two criteria, definitely, but it would -- all5

establishments that I can think of would meet that6

criteria and what would remain then was that all you7

would need is any establishment that provides -- that8

uses primarily disposable tableware would9

automatically be a fast food place.  And if that's10

what they wanted to say, they would have said that.11

MS. BELLAMY:  I think, Mr. Griffis, it12

creates a presumption of fast food.13

CHAIRPERSON GRIFFIS:  Right.14

MS. BELLAMY:  Until proven otherwise.15

CHAIRPERSON GRIFFIS:  Right.  It's an16

interesting point.  I know we struggled long and hard17

with it in the last and I know we'll do it again.18

Okay.19

MS. BELLAMY:  One of the continuing20

questions or concerns is that we understand that the21

code may need to be articulated a little further and22

perhaps using this case, Mr. Gibson's restaurant, to23

legislate is probably not the best use of our code or24

our time.  I would like to continue on.25
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CHAIRPERSON GRIFFIS:  We'll try not to do1

it then.  Okay.2

MS. BELLAMY:  I would like to go ahead and3

ask Mr. Clifton Humphries to come to the table,4

please.5

CHAIRPERSON GRIFFIS:  How many more6

witnesses are you going to call?7

MS. BELLAMY:  One more.8

CHAIRPERSON GRIFFIS:  Excellent.9

MR. HUMPHRIES:  Clifton Humphries.  I am10

the current owner of the H Street Martini Lounge, 123611

H, N.E.12

MS. BELLAMY:  If you could, please, share13

with us your experience with Cluck-U-Chicken14

Restaurant as a restaurant, primarily dine-in15

operating for on-site consumption.16

MR. HUMPHRIES:  Okay.  I have been to the17

restaurant several times.  I have met the owner,18

Bernard, and actually I was totally surprised.  I have19

been to one Cluck-U-Chicken, it was in College Park,20

and realized the type of food that he was offering on21

H Street.  And, actually, it's the best ribs in the22

city, believe it or not.  I'm not just saying that.23

They really are good.24

And I have told so many friends of mine to25
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patronize the place, because it's an excellent sit-in1

place.  I have eaten there and I own a restaurant, a2

martini lounge, which is down right one block away, I3

can't hear myself, one block away and I have left my4

establishment and gone there and eaten several times5

and so have my customers.6

CHAIRPERSON GRIFFIS:  Thanks.7

MS. BELLAMY:  Okay.  Thank you very much.8

Mr. Gibson --9

CHAIRPERSON GRIFFIS:  It looks like they10

are finishing the wiring, actually.11

MR. HUMPHRIES:  Yes.12

CHAIRPERSON GRIFFIS:  So we're going to13

get this done.14

MR. HUMPHRIES:  Yes, I couldn't hear15

myself.16

CHAIRPERSON GRIFFIS:  Ms. Mitten is going17

to go get it cut off in a moment.18

MR. HUMPHRIES:  Yes, I think if --19

CHAIRPERSON GRIFFIS:  Let me ask you in20

terms of your experience.21

MR. HUMPHRIES:  Sure.22

CHAIRPERSON GRIFFIS:  When you went in,23

you went and sat down and had a meal.  Is that what24

you're saying?25



273

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

MR. HUMPHRIES:  Yes.1

CHAIRPERSON GRIFFIS:  Okay.  Anything2

else?3

MS. BELLAMY:  No more questions.4

MR. HUMPHRIES:  Okay.5

MS. BELLAMY:  Thank you very much for your6

time.  One last witness, Ms. Betty Ayele, who is a7

fellow restauranteur on the corridor.8

CHAIRPERSON GRIFFIS:  Hi.9

MS. AYELE:  Good evening.10

MS. BELLAMY:  Okay.  Ms. Ayele, could you,11

please, share with the Board your experience with12

Cluck-U-Chicken as operating primarily as a restaurant13

for primarily on-site consumption?14

MS. AYELE:  In my opinion it is a15

restaurant.  I went in.  I sat down and I was waited16

on.  The food is great.  I witnessed other people who17

came in and sat down and the waitress brought our food18

out.19

As a restaurant owner on H Street,20

sometimes you really can't force people to eat in.  As21

the other gentleman testified, you have a culture.  It22

could be because of the parking also.  At my place23

people will just come and get their food and go.  They24

are always looking out while we're preparing the food25
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to see if they are getting a parking ticket or not.1

I can't make them sit down and eat.2

When I went to Cluck-U it took them awhile3

to bring my food because -- and I asked why.  He said4

they are preparing the food unlike Popeye's which is5

one or two blocks up.  You can see the chicken wings6

and all the other food already sitting there prepared.7

Cluck-U is not like that, so I had to wait to get my8

food.  So, clearly, to me it is a restaurant.  That's9

all I have to say.10

MS. BELLAMY:  Okay.  Thank you very much,11

Ms. Ayele.12

MS. AYELE:  Thank you.13

MS. BELLAMY:  Okay.  I would like to go14

ahead and summarize.  Is that okay?15

CHAIRPERSON GRIFFIS:  Excellent.16

MS. BELLAMY:  Or do you want to go ahead17

for cross?18

CHAIRPERSON GRIFFIS:  Why don't we do19

cross first?20

MS. BELLAMY:  Okay.21

CHAIRPERSON GRIFFIS:  We have got 1022

minutes of peace and quiet and then that drilling is23

going to start again.  We're going to continue.  My24

anticipation is we'll get through cross and some25
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closings and then we'll conclude for this evening.1

Who do you want to call first for cross?2

MR. LUNA:  I would actually like to call3

Ms. -- cross examine Ms. Betty Daniel first, Daniel.4

MS. BELLAMY:  Ayele?5

MR. LUNA:  I'm sorry?6

MS. BELLAMY:  Ayele?7

MR. LUNA:  Ayele.  I'm sorry, I didn't8

understand her last name.  Yes.  Ms. Ayele?9

MS. AYELE:  Um-hum.10

MR. LUNA:  So you testified that a11

waitress waited on you when you visited the12

restaurant?13

MS. AYELE:  Um-hum.14

MR. LUNA:  Is that correct?  And a15

waitress also waited on other people?16

MS. AYELE:  Yes.17

MR. LUNA:  In the restaurant?  And how18

many waitresses were working the day that you visited?19

MS. AYELE:  I didn't go there to count and20

see how many waitresses were there.  I was just21

concerned about getting my food.  I don't know.22

MR. LUNA:  Okay.  Where were the -- could23

you describe your experience when you visited the --24

you know, you walked in and then what happened?25
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MS. AYELE:  I walked in, I ordered my1

food, I sat down.2

MR. LUNA:  Where did you order your food?3

Sorry?4

MS. AYELE:  Up in front.5

MR. LUNA:  At the service counter?6

MS. AYELE:  Um-hum.7

MR. LUNA:  Okay.  And so after you went to8

the service counter, you ordered your food.9

MS. AYELE:  Um-hum.10

MR. LUNA:  And continue.11

MS. AYELE:  I went and sat down and they12

brought my food out for me.13

MR. LUNA:  Okay.  And when you described14

that the waitress waited on others, did you mean that15

those people also went to the service counter?16

MS. AYELE:  I saw other people sitting17

down and their food was brought out to them.18

MR. LUNA:  Okay.19

MS. AYELE:  Which they don't give you that20

kind of service in Popeye's.21

MR. LUNA:  Sure.22

MS. AYELE:  Or KFC, McDonald's, no other23

places.24

CHAIRPERSON GRIFFIS:  Okay.25
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MR. LUNA:  Okay.  Could you tell though1

whether the people ordered before they sat down or2

after they sat down?3

MS. AYELE:  What I observed was the food4

being brought out to them.5

MR. LUNA:  Okay.6

MS. AYELE:  And that caught my attention7

because that's just not what you get at other places.8

MR. LUNA:  Sure.  But at least in your9

case they waited for you.  You had to order your food10

at the service counter?11

MS. AYELE:  For me, that's what I did.12

MR. LUNA:  Okay.13

MS. AYELE:  But my food was brought out to14

me.  What the others did, I wasn't watching that part.15

MR. LUNA:  That's fine.16

MS. AYELE:  I was just impressed by the17

personality of the waitress.  She was very nice.18

CHAIRPERSON GRIFFIS:  Okay.19

MS. AYELE:  And very pleasant and she20

brought the food out to me.21

CHAIRPERSON GRIFFIS:  We'll just keep it22

quick answers, quick questions.23

MS. AYELE:  Oh, sorry.24

MR. LUNA:  Thank you.  That was --25
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CHAIRPERSON GRIFFIS:  Next question.1

MR. LUNA:  That was my only question for2

you.3

MS. AYELE:  Okay.4

MR. LUNA:  Thank you very much.5

CHAIRPERSON GRIFFIS:  Next witness.6

MR. LUNA:  Let's see.  I would like to7

call Mr. Haddad, cross examine Mr. Haddad.8

MR. GIBSON:  He had to leave.9

CHAIRPERSON GRIFFIS:  Who had to leave?10

MR. GIBSON:  Mr. Haddad.11

CHAIRPERSON GRIFFIS:  That's difficult.12

We're going to take his questions in writing.  We'll13

give them and he will have to submit them, his14

answers.15

MR. LUNA:  Okay.16

CHAIRPERSON GRIFFIS:  Who's next?17

MR. LUNA:  Mr. Gibson.18

MS. BELLAMY:  Excuse me, Chairman Griffis?19

CHAIRPERSON GRIFFIS:  Yes.20

MS. BELLAMY:  Could you, please, require21

that the question be submitted now so I can record it?22

CHAIRPERSON GRIFFIS:  Right now?23

MS. BELLAMY:  Yes.24

CHAIRPERSON GRIFFIS:  No.  Set aside.25
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MS. BELLAMY:  Well, I don't want a whole1

list of questions going to him posthearing, so if he2

could submit his question now.3

MR. LUNA:  Alternatively, we could strike4

the testimony.5

CHAIRPERSON GRIFFIS:  No, no, no, let's6

not get into the battle here.7

MR. LUNA:  Okay.8

CHAIRPERSON GRIFFIS:  We're going to9

balance both.  He should have been here.  It would10

have been faster, but I'm not going to take the time11

now to get all the questions in in writing.  Let's go12

through with who we have.  We'll have a very fast13

submission.  It's going to be limited questions.14

Yes, first question of Mr. Gibson?15

MR. LUNA:  Thank you.  Okay.  Okay.  I16

wanted to begin with the presentation.  Do you have a17

copy or do you need them?18

CHAIRPERSON GRIFFIS:  Ask the question.19

He'll get it in front of him.20

MR. LUNA:  Okay.  In the presentation, one21

of the pictures shows -- I think three pages in, one22

of the pictures shows three people seated at a table23

and there are -- they have trays, glasses.  Would you24

just point out for a moment, explain to me, in the25
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basket in the foreground of the picture, there is --1

it looks like some kind of foil.  Is that correct?2

MR. GIBSON:  Sheet paper, yes.3

MR. LUNA:  Okay.  Is that disposable?4

MR. GIBSON:  No.5

MR. LUNA:  It's not?6

MR. GIBSON:  Is the basket disposable?7

MR. LUNA:  No, I was asking about the8

sheet paper.9

MR. GIBSON:  Yes, the sheet paper is10

disposable.11

MR. LUNA:  Okay.  And then the napkins12

that everybody has, are those disposable?13

MR. GIBSON:  Don't they serve napkins at14

restaurants?15

MR. LUNA:  Sorry, I'm just asking a16

question.  Are those disposable also?17

MR. GIBSON:  Are the napkins disposable?18

MR. LUNA:  Yes.19

MR. GIBSON:  Yes.20

MR. LUNA:  Okay.  I just wanted --21

MR. GIBSON:  I think all napkins are22

disposable.23

CHAIRPERSON GRIFFIS:  Let's just -- quick24

questions, quick answers.25
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MR. LUNA:  I'm just trying to verify what1

we're seeing here.2

CHAIRPERSON GRIFFIS:  Indeed.3

MR. GIBSON:  Are the plates disposable?4

MR. LUNA:  In the --5

CHAIRPERSON GRIFFIS:  Just wait for the6

questions.7

MR. LUNA:  In the picture of the service8

counter showing two registers, you have a picture of9

the seating area, I'm sorry, of the -- I think what10

you have described as a queuing area.11

MR. GIBSON:  Yes.12

MR. LUNA:  It's cordoned off.  Is that13

correct?14

MR. GIBSON:  Yes.15

MR. LUNA:  Okay.  And there are seats16

placed in that queuing area?17

MR. GIBSON:  Yes.18

MR. LUNA:  Okay.  Is it still like that?19

MR. GIBSON:  Yes.20

MR. LUNA:  When was this picture taken?21

MR. GIBSON:  This picture was taken three22

days ago when we were preparing the audio, the video.23

MR. LUNA:  Okay.  Was that part of the24

original plan, to have those seats in?25
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MR. GIBSON:  Yes, as part of our queuing.1

MR. LUNA:  Okay.2

MR. GIBSON:  That is established as our3

queuing space.4

MR. LUNA:  So you're including that within5

the queuing area?6

MR. GIBSON:  That is our queuing area.7

MR. LUNA:  Okay.  Would you refer to the8

building plan, front page?9

CHAIRPERSON GRIFFIS:  The one they10

submitted?11

MR. LUNA:  Yes, the one they submitted.12

CHAIRPERSON GRIFFIS:  Excellent.13

MR. LUNA:  Looking at the same area14

represented by the picture, are there chairs there?15

MR. GIBSON:  No.16

MR. LUNA:  In the plan?17

MR. GIBSON:  No.18

MR. LUNA:  So there are some differences19

between the plan and the way that your restaurant is20

actually set up?21

MR. GIBSON:  Well, those are -- our tables22

are moveable tables.  They are not bolted down to the23

ground so we can --24

MR. LUNA:  Sorry, just with respect to the25
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cordoning and the chairs, is it different from the --1

CHAIRPERSON GRIFFIS:  Right.  I think you2

established that.  Next question.3

MR. LUNA:  Okay.  I wanted to refer to the4

preparation guidelines submitted.  I think the menu is5

the front page of that packet, the preparation and6

cooking guidelines.7

MR. GIBSON:  Okay.8

MR. LUNA:  Okay.  Well, I'm just looking9

at the submission that you gave, B, prep cook.10

Looking over the responsibilities, could you indicate11

to me whether there are any instructions not to12

prepare the food before a customer orders it?13

MR. GIBSON:  Pardon?14

MR. LUNA:  Do you see any instructions15

that direct the preparation or cooking to not prepare?16

MR. GIBSON:  That is not part of the17

prepping.  I mean, I don't understand your question.18

You asked me am I telling -- is there anything stating19

that they shouldn't cook the food before the customer20

places the order?21

MR. LUNA:  Right.  There are22

responsibilities listed at 2.23

MR. GIBSON:  There was no need for that.24

We're not going to cook food and just have food25
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sitting around waiting and hoping Joe Blow come in and1

perhaps order a grilled cutlet.2

CHAIRPERSON GRIFFIS:  Quick questions.3

It's not listed there, right?4

MR. GIBSON:  Right.5

CHAIRPERSON GRIFFIS:  Okay.6

MR. LUNA:  Okay.  Thank you.  And there7

are no guidelines here about whether to place the food8

on plates or in disposable containers based on9

instructions from the customer.  Is that correct?10

MR. GIBSON:  Not in this package.  This is11

not the whole manual.  This is pieces of -- out of the12

manual.13

CHAIRPERSON GRIFFIS:  Okay.14

MR. GIBSON:  So no.15

MR. LUNA:  So are there references to that16

in the manual then?17

MR. GIBSON:  No.18

MR. LUNA:  To the best of your19

recollection.  I'm sorry?20

MR. GIBSON:  Not that I can think of.21

MR. LUNA:  Okay.  Thank you.  And just to22

clarify, there are no references to the timing of23

preparation as opposed to customer ordering in the24

Preparation Manual.  Is that a correct summary of what25
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you said?1

MR. GIBSON:  If you look on the back page2

it has your prep time and your final cook times for3

certain items, not all items, but a few of them.4

MR. LUNA:  I will withdraw that question.5

MR. GIBSON:  Last page.6

MR. LUNA:  You said you planned to open as7

an eat-in.  Is that correct?8

MR. GIBSON:  That is correct.9

MR. LUNA:  Okay.  When did you purchase10

the dishwasher?11

MR. GIBSON:  We purchased the dishwasher12

on the 15th of March.13

MR. LUNA:  Okay.  When did you originally14

apply for your certificate?15

MR. GIBSON:  In July.16

MR. LUNA:  Of?17

MR. GIBSON:  '04, I mean, '05.18

MR. LUNA:  Okay.  Looking again at the19

building plans, would you point out where -- was there20

space allocated for a dishwasher in the plans?21

MR. GIBSON:  Was there space allocated?22

MR. LUNA:  Yes.23

MR. GIBSON:  Well, we originally went in24

with a three compartment sink.  We have as you look25
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at --1

MR. LUNA:  Sorry.2

MR. GIBSON:  -- 35, there is a three3

compartment sink.4

MR. LUNA:  I understand that, but there5

is --6

MR. GIBSON:  And there is a veggie sink7

which is 34, and then that is made for vegetables and8

then number 11 is a hand washing sink.  So --9

MR. LUNA:  I understand, but in the --10

MR. GIBSON:  17 is designated for dishes.11

MR. LUNA:  In this picture there is no12

space allocated for a dishwasher.  Is that correct?13

In the plans submitted to DCRA there is no space14

allocated for a dishwasher?15

MR. GIBSON:  Yes, there is.16

MR. LUNA:  I'm sorry, where?17

MR. GIBSON:  In 34 area there is space for18

a dishwasher.19

MR. LUNA:  I'm sorry, I'm having trouble20

locating that.21

MR. GIBSON:  Between 34 and 11.22

MR. LUNA:  I see 11 which seems to be23

behind the -- you know, adjacent to the bathrooms.  I24

don't see 34.25
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CHAIRPERSON GRIFFIS:  There's two sinks1

and then there is space in between the two sinks.2

MR. GIBSON:  No, no, that's 16.  There's3

a three compartment sink, a hand washing sink and 344

is the vegetable sink.5

CHAIRPERSON GRIFFIS:  So you're saying6

that the space allocated in this place anticipated a7

dishwasher in between the hand sink and the vegetable8

sink?9

MR. GIBSON:  Either or we can put it by10

15.11

MR. LUNA:  Okay.12

MR. GIBSON:  Beside the three compartment13

sink.14

CHAIRPERSON GRIFFIS:  Right.15

MR. LUNA:  That's fine.  In the equipment16

list though, what is listed?  You're saying 34 is17

where the dishwasher would be allocated?18

CHAIRPERSON GRIFFIS:  No, 34 is an19

equipment counter.20

MR. GIBSON:  If we decide to put it there.21

MR. LUNA:  Okay.  But at least as the22

plans are drawn right now, there is no -- let me ask23

the question a different way.24

In the equipment schedule is there any25
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number designating a space for a dishwasher?1

CHAIRPERSON GRIFFIS:  No, we already2

established that.3

MR. GIBSON:  No, and there is no law4

stating that we have to have a dishwasher either.5

CHAIRPERSON GRIFFIS:  Understood.6

MR. GIBSON:  In order to be a restaurant.7

MR. LUNA:  Next question.  Number 8, what8

is that?9

CHAIRPERSON GRIFFIS:  Of the equipment10

schedule?11

MR. LUNA:  In the equipment schedule,12

number 8.13

MR. GIBSON:  Number 8 is a two drawer14

warmer.15

MR. LUNA:  Okay.  What do you use that16

for?17

MR. GIBSON:  That is to hold buffalo18

wings.19

MR. LUNA:  Okay.  Number 21, what is that?20

MR. GIBSON:  21 is a food warmer.21

MR. LUNA:  Okay.  And what do you use that22

for?23

MR. GIBSON:  To hold customers' carry-out.24

They place an order and then they are not in the25
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restaurant to pick up their food or if they call in an1

order and they haven't arrived yet, we like to keep2

the food hot for them.  So we place them in the3

warmer.4

MR. LUNA:  Okay.  So there are times when5

food is prepared and the customer picks it up already6

prepared?7

MR. GIBSON:  Yes.  I showed you that in8

the --9

MR. LUNA:  Okay.10

MR. GIBSON:  In our eat-in and dine-in11

stats.12

MR. LUNA:  Thank you.  Number 25, what is13

that?14

MR. GIBSON:  25 is a microwave.15

MR. LUNA:  Okay.  And what do you use that16

for?17

MR. GIBSON:  To cook certain items.18

MR. LUNA:  Items that have already been19

cooked or items that are raw?20

MR. GIBSON:  Items that are raw and items21

that have already been cooked.22

MR. LUNA:  Okay.  So some items that are23

cooked?24

MR. GIBSON:  Excuse me?25
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MR. LUNA:  Some items that get cooked get1

reheated in the microwave?2

MR. GIBSON:  Yes, that's part of our seven3

items that are pre-packaged.4

MR. LUNA:  Thank you.  Okay.  Do you have5

any protocol for serving on -- when food should be6

served on a disposable container and by protocol I7

mean --8

MR. GIBSON:  Yes, we do.9

MR. LUNA:  -- written.10

MR. GIBSON:  Mr. Haddad explained that we11

are evolving and changing.  It doesn't need to be12

written.  I have corporate behind me showing us how13

things need to be done and that's what we do.14

CHAIRPERSON GRIFFIS:  But there's nothing15

written in terms of requirements, franchise16

requirements?17

MR. GIBSON:  No.18

CHAIRPERSON GRIFFIS:  Okay.19

MR. LUNA:  So what about to your20

employees, are there written rules directing them on21

when they should put things in disposable containers22

and when they should put them in --23

MR. GIBSON:  That's part of their24

training, that's ongoing training.  When we hire25
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them --1

MR. LUNA:  Okay.2

MR. GIBSON:  -- we show them.  When we --3

stuff go in non-disposable when it's to dine-out.  So,4

I mean, that's real clear and simple.  I don't5

understand what you're asking me.  If they are eating-6

in, they use -- they are eating on plates and forks.7

MR. LUNA:  Okay.8

MR. GIBSON:  What part don't you9

understand?10

MR. LUNA:  Is that part of the Operational11

Manual then?12

MR. GIBSON:  Yes.13

MR. LUNA:  Okay.  But, I'm sorry, I'm14

misunderstanding then.  I thought before you said15

there was no --16

MR. GIBSON:  Excuse me?17

MR. LUNA:  I must be misunderstanding18

then, because before I thought you said there was no19

provision for that in the Operational Manual.20

MR. GIBSON:  You're confusing me.  I don't21

understand what you're asking.22

MR. LUNA:  Okay.  I will move on.23

CHAIRPERSON GRIFFIS:  Does your store24

Operational Manual that you hand your employees give25
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them the instructions of what they are supposed to do1

when someone comes in and says I -- when they ask the2

question, as you stated, eat-in or carry-out, there is3

certain things that they need to do?4

MR. GIBSON:  Yes, we have protocol that we5

need to follow.6

CHAIRPERSON GRIFFIS:  Okay.7

MR. GIBSON:  Yes.8

CHAIRPERSON GRIFFIS:  Good.  And so you9

have that in writing as part of your manual for your10

staff training?11

MR. GIBSON:  Yes, sir.12

CHAIRPERSON GRIFFIS:  So let's have that13

in the record.14

MR. LUNA:  Okay.15

CHAIRPERSON GRIFFIS:  Next question.16

MR. LUNA:  Did you bring that with you?17

CHAIRPERSON GRIFFIS:  No, no, no.  We'll18

get it.19

MR. GIBSON:  No, I didn't.20

MR. LUNA:  Okay.  How many plates -- how21

many place settings do you have?22

MR. GIBSON:  We have about 100 to 150 up23

front, but we only have seating for 49 people, so24

that's more than double.  We also have plates in25
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boxes, which I do have pictures and stuff, that are in1

storage.2

MR. LUNA:  Okay.  And --3

MR. GIBSON:  Which would be another 60 to4

70 plates maybe.5

MR. LUNA:  Okay.  How many employees do6

you have dedicated to washing dishes?7

MR. GIBSON:  We have a full-time8

dishwasher and prep person, so how --9

CHAIRPERSON GRIFFIS:  That's fine.10

MR. GIBSON:  Their job rotates.11

CHAIRPERSON GRIFFIS:  That's fine.  Next12

question.13

MR. GIBSON:  Yes.14

MR. LUNA:  Okay.15

MR. RICE:  Okay.  Mr. Gibson, you16

testified that you applied for a Certificate of17

Occupancy for this location?18

MR. GIBSON:  Yes.19

MR. RICE:  Subsequent to receiving your20

Certificate of Occupancy, did you have conversations21

with any district officials from DCRA regarding coming22

into compliance with your Certificate of Occupancy?23

MR. GIBSON:  When I applied I was in24

compliance.25



294

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

MR. RICE:  But after you received your1

Certificate of Occupancy, did you have conversations2

with DCRA officials about coming into compliance?  Let3

me just ask did --4

MR. GREEN:  The question has been asked5

and answered.  He is asking it in I think 11 different6

ways.7

CHAIRPERSON GRIFFIS:  You're objecting on8

the cross of her witness?9

MR. GREEN:  I'm objecting.10

MR. RICE:  Basically, what I would like to11

know is after you received your Certificate of12

Occupancy, have you been in communication with DCRA?13

MR. GIBSON:  I was told that I was in14

compliance, so I have no reason to have conversations15

about coming into compliance, because as far as I16

know --17

CHAIRPERSON GRIFFIS:  Okay.18

MR. GIBSON:  -- I'm in compliance.19

CHAIRPERSON GRIFFIS:  Next question.20

MR. RICE:  Okay.21

MS. BELLAMY:  And I must state for the22

record, Chairman Griffis and the Board, that DCRA is23

firmly, firmly behind their decision.24

CHAIRPERSON GRIFFIS:  That's okay.25
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MS. BELLAMY:  Thoroughly vetted.1

CHAIRPERSON GRIFFIS:  And we're looking2

forward to their case presentation.  Next question.3

MR. RICE:  When did you purchase the non-4

disposable plates and tableware and other non-5

disposable items?6

CHAIRPERSON GRIFFIS:  Not sure of the7

relevancy.  Why would we need to know that?8

MR. RICE:  I'm trying to establish whether9

they were purchased prior to or after the Certificate10

of Occupancy was granted.11

CHAIRPERSON GRIFFIS:  I mean, do you know?12

MR. GIBSON:  Yes.13

MS. BELLAMY:  Objection.  Redundancy.14

MR. GIBSON:  I can answer.  When we bought15

all our equipment before we opened and it's an ongoing16

thing because we lose plates and we change.  Cups get17

broken, glass, plastic gets cracked.18

CHAIRPERSON GRIFFIS:  Those are19

disposable, is that correct, or the non-disposable?20

MR. RICE:  The non-disposable of which the21

picture was provided.22

CHAIRPERSON GRIFFIS:  When did you place23

your first order for your flatware and your plates and24

your cups?25
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MR. GIBSON:  Before we opened.1

MR. RICE:  And do you have a bill of sale2

or some purchase record that establishes that?3

CHAIRPERSON GRIFFIS:  Well, the Board4

doesn't actually need that in the record.5

MR. GIBSON:  That's not your business.6

MR. RICE:  Okay.7

CHAIRPERSON GRIFFIS:  But it's an8

interesting point.  Okay.  Next question.  Actually,9

let's keep it down.  I mean, I understand that there10

is a lot of tension in this.  There is a lot at stake11

here and the appeal is always a difficult situation,12

but put yourselves in the reverse.  If you wanted and13

thought something was wrong, you would certainly want14

an ability to bring a hearing to make sure that it was15

either done right or it was done wrong.16

So let's give everyone that is here the17

accordance and the respect that they need in order18

just to get their questions or their information out.19

The Board has been through a lot of these and I assure20

you that we're going to be very factual in our basis21

and understanding, but in order for us to get there we22

have to hear it all.  So let's continue.23

MR. GIBSON:  Understand.24

MR. RICE:  You provided a menu.  Is that25
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correct?1

MR. GIBSON:  Yes, sir.2

MR. RICE:  Do you also provide a food3

delivery service?4

MR. GIBSON:  Yes, sir.5

MR. RICE:  Thank you.6

MR. LUNA:  Looking at your daily report --7

MS. BELLAMY:  Excuse me.  I think he8

already did his cross.  Are we allowing him to do two9

cross?10

MR. LUNA:  We're both authorized agents11

for ANC-6A.12

CHAIRPERSON GRIFFIS:  Right.  No, I mean,13

they haven't concluded.  They are going to finish it14

up here soon, I'm sure.15

MR. GIBSON:  Okay.16

MR. LUNA:  Yes, in just a few more17

questions.  The daily report, could you talk about how18

you compile the daily report?19

CHAIRPERSON GRIFFIS:  Be a little bit more20

specific.  Let's get right to it.21

MR. LUNA:  Sure.  Where did these numbers22

come from?23

MR. GIBSON:  These numbers came out of our24

computer system.25
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MR. LUNA:  Okay.  And those, who --1

MR. GIBSON:  This is all -- this is all2

computerized.3

MR. LUNA:  Who enters those numbers?4

MR. GIBSON:  Our employees, as they are5

our cashiers and our waitress, I mean, servers.  We6

don't have -- well, they are called servers.  They7

input this stuff in the system, because a ticket is8

printed out in the back, so when someone places their9

order, it has to be stated whether it's an eat-in or10

whether it's take-out or whether someone is calling in11

for a pickup or whether it's a delivery.  So it's12

inputted in the system and it's sent through the back,13

to the back of the restaurant.14

MR. LUNA:  Okay.  If somebody changes15

their mind, is there a way to reflect that on the16

daily report?17

MR. GIBSON:  I mean, change their mind18

how, sir?19

MR. LUNA:  Let's say I call in and I want20

to pickup my food, but then I decide I'm actually21

going to eat-in.  Is there a way for the employee to22

change that?23

MR. GIBSON:  No, once it's inputted in the24

system, it's in the system.25
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MR. LUNA:  Okay.  1

MR. GIBSON:  We will have to literally go2

back and rechange the ticket and say they decided to3

dine-in.4

CHAIRPERSON GRIFFIS:  Understood.5

MR. GIBSON:  Or like we were stating6

earlier, a lot of times someone may come in and we7

have to ask them politely, please, you're not allowed8

to eat in here on, I mean, disposable ware.  You need9

non-disposable stuff.  This is a restaurant.  So, I10

mean --11

MR. LUNA:  Okay.  12

MR. GIBSON:  -- people come in and change13

their mind all the time.14

MR. LUNA:  Okay.  What are the -- what15

happens to an employee that incorrectly enters this16

kind of information, whether it's eat-in or carry-out?17

MR. GIBSON:  Well, we really don't have18

that problem, sir.  My employees are pretty capable of19

doing their job well.20

CHAIRPERSON GRIFFIS:  Next question.21

MR. LUNA:  That's it.22

MR. GIBSON:  Thank you.23

CHAIRPERSON GRIFFIS:  Thank you, Mr.24

Gibson.  What's the -- Ms. Miller has got a follow-up25
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for you.1

MR. GIBSON:  Okay.  2

VICE CHAIR MILLER:  You might have3

answered this earlier, I'm not sure, but --4

MR. GIBSON:  No problem.5

VICE CHAIR MILLER:  Okay.  I just want to6

know if you could put on the record why you didn't7

think you would need a dishwasher and why you ordered8

one in March.9

MR. GIBSON:  Well, again, to appease10

everyone and to prove our factual -- that we really11

are to -- I'm trying to find the right wording, to12

show that we are in compliance and we are willing to13

work and do whatever it takes to come right.  And I14

don't know if you guys received the copy of the15

purchase order for the dishwasher, but we can -- I can16

give it to you guys.  It's right here.17

But in respect to that, we have18

dishwashers.  We have young people that can wash those19

dishes.  We have baskets and everything that needs to20

be hand scrubbed, that a dishwasher is just not going21

to do.  It's going to spray that stuff and, I mean,22

you have flour and things like that that's going to23

stick that needs hand scrubbing.24

VICE CHAIR MILLER:  That does.  I didn't25
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want to leave that --1

MR. GIBSON:  And that's why the garbage2

disposal, industrial garbage disposal is right there3

also connected to that three compartment sink, as I4

said earlier.  You have three -- you have a soap5

compartment, a rinse and a sanitizer and a garbage6

disposal.7

CHAIRPERSON GRIFFIS:  Excellent.  Anything8

else?  Follow-up?  Who is the next witness?  Any other9

questions?10

MR. LUNA:  No.  Sorry, no, just the ones11

for the witness that's no longer here.12

CHAIRPERSON GRIFFIS:  And that was Mr.13

Haddad, correct?14

MR. LUNA:  Right.15

CHAIRPERSON GRIFFIS:  Ms. Mitten?16

COMMISSIONER MITTEN:  Can I just ask one17

more question about the dishwasher?  Not to belabor18

it, but --19

MR. GIBSON:  Yes, ma'am.20

COMMISSIONER MITTEN:  -- who had raised21

the issue of the dishwasher with you prior to today?22

MR. GIBSON:  Prior to today?23

COMMISSIONER MITTEN:  Yes.  You said that24

the reason that you bought the dishwasher was to kind25
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of prove that you are a restaurant.  So who had raised1

that?2

MR. GIBSON:  Yes, from talking to3

different people, they were saying well, if you guys4

don't have a dishwasher, they may think that you are5

not a restaurant.  So in turn, I had to take on more6

financial burden and go out and purchase a dishwasher7

to make everyone happy.8

COMMISSIONER MITTEN:  But the different9

people, who were the different people?  Were they the10

people on the ANC or were they your patrons or was it11

Mr. Haddad?12

MR. GIBSON:  I spoke to Mr. Haddad about13

the dishwasher.  He said that it was something that I14

didn't have to do.15

COMMISSIONER MITTEN:  Yes.  I'm just16

wondering, I'm just trying to --17

MR. GIBSON:  Yes, he said that's --18

COMMISSIONER MITTEN:  -- understand where19

the idea came from.20

MR. GIBSON:  -- something that I didn't21

have to do, but he recommended that maybe I should do22

that.23

COMMISSIONER MITTEN:  But I'm inquiring,24

because you made the point that you're trying to prove25
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that you are a restaurant by getting the dishwasher,1

but where did the idea come from?2

MR. GIBSON:  Talking to a few colleagues3

and like I said it's something I discussed with Mr.4

Haddad.5

COMMISSIONER MITTEN:  So you don't6

remember exactly who suggested it or who said that?7

MR. GIBSON:  Well, me and my brother sat8

and talked about it, one of my partners, and also Mr.9

Haddad.10

COMMISSIONER MITTEN:  Okay.  So you guys11

decided that it would be a good idea?12

MR. GIBSON:  Yes, ma'am.13

COMMISSIONER MITTEN:  To establish that14

you were actually using appropriate quantities of15

these dishes that needed to be washed to have an16

actual dishwasher to wash them.  Is that it?17

MR. GIBSON:  No, because again, like I18

said, I have a full time person back there to wash not19

only the dishes, but the pots and the pans.20

COMMISSIONER MITTEN:  Yes, yes.21

MR. GIBSON:  And the baskets anyway.22

COMMISSIONER MITTEN:  Yes.23

MR. GIBSON:  But --24

COMMISSIONER MITTEN:  I guess I'm just not25
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understanding completely what motivated you to spend1

this money.2

MR. GIBSON:  Well, some might say that3

well, if you don't have a dishwasher, how can you be4

saying you're a restaurant.  I didn't see the5

relevancy to have it.  As long as I have a three6

compartment sink which is --7

CHAIRPERSON GRIFFIS:  But let's lock on8

that.  That's your direct question.  You just said9

somebody said.  She's asking you who the somebody is10

that said that that would make you a restaurant.11

MR. GIBSON:  No, no, no, you're confusing12

me now.  You said I said someone said.  I said I spoke13

with my brother.  She asked me who did I talk to and14

where did I make -- this decision came from.15

CHAIRPERSON GRIFFIS:  The question is16

someone --17

MR. GIBSON:  It was my brother.  I'm18

sorry.  Damen Gibson is his name.19

CHAIRPERSON GRIFFIS:  Yes, that's fine.20

MR. GIBSON:  And Simon Haddad.21

CHAIRPERSON GRIFFIS:  Excellent.  Anything22

else?  What else do we have?  Any other cross?23

Excellent.  It's all you.24

MS. BELLAMY:  And I'll keep this brief.25
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I do hope that the Board will take into the account1

the extreme financial burden that Mr. Gibson has2

undertaken in dealing with the ANC and its assail3

against the new businesses on H Street, wholesale.4

But in conclusion, we want to reinforce that the5

Cluck-U Restaurant is a place that is serving6

primarily for consumption or on-premises.7

The evidence clearly suggests that you8

have seen the menu, eight items of 82 items freshly9

prepared.  So it's not a fast food place like a10

Popeye's or a McDonalds where you go and everything is11

already pre-prepared and you just take it out.  Things12

are made fresh to order.  The witnesses all testified13

to that.14

You have also seen that there isn't a15

drive-thru.  We will get to the issue of the 1016

percent queuing space later.  You do have the final17

drawings and I hope that the Board will use that in18

going forward.  That was the final drawing submitted19

for the floor layout at the restaurant.20

And also I don't know of any fast food21

where people are personally waited and their tables22

bused.  That is certainly a characterization of Cluck-23

U-Chicken Restaurant and it's something that our24

neighborhood really appreciates.  A few people25
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mentioned it, the culture change on H Street.  It is1

a challenge.2

Lots of the restaurants and I do believe3

that Mr. Rice will remember from the ANC meeting where4

we appealed for them to try to help resolve this5

matter, that what are restaurant tourists to do when6

for 20 years people were conditioned on carry-out and7

now you have a nice seating restaurant, a nice quiet8

place for them to relax, but they are still9

conditioned.10

So the culture is changing.  People are11

finding, in particular, Cluck-U Restaurant as a very12

pleasant relaxing place to go to and a welcome13

addition to H Street.  So I hope that as certain14

members of ANC-6A and again I would like to reinforce15

it's not certainly a consensus of the ANC, it was16

completely divided.  There was a strong -- nearly 5017

percent of the Commission that was opposed in going18

forward with the appeal in the first place and still19

today you see that they are still very much concerned20

about the impact of the appeal and its chilling21

effect.22

Not only on H Street, but with broader23

implications to the entire city, so we definitely24

appreciate the need to further articulate the code.25
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I do believe there are ambiguities in the code, but1

certainly I don't think it is to be on the side of2

right to legislate the code at Mr. Gibson's expense.3

I think you've seen many people who have testified to4

his work ethic and to his desire to be a part of the5

neighborhood and to be a contributing asset to the6

place that he grew up in.7

And I hope that this Board will look at8

the due diligence that was taken in issuing the9

license.  It's not simply a bureaucrat stamping an10

application like the Blimpie's.  It is very much11

different from Blimpie's.  It's not a place where 10012

percent or even the majority of their menu is pre-13

prepared.  It's not a place where disposables are14

served.15

So the Blimpie's analogy is really not16

relevant here.  Now, as we further discussed the 1017

percent queuing space, that is a discussion, but all18

those elements of Blimpie is not relevant here.  The19

fact that this was thoroughly investigated, thoroughly20

vetted from Dr. Canavan on down, I hope that the BZA21

takes that into appreciation to know that this is a22

very detailed issue that Mr. Gibson has been involved23

in in the last year and I hope that we can finally24

resolve this in a positive way.25
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I think to revoke his Certificate of1

Occupancy in the face of a community that has -- well,2

let me take that back.  In the face of certain members3

of the ANC that have publicly and consistently stated4

their opposition to new restaurants or new fast food5

restaurants coming on the board, creates quite a6

tenuous and precarious proposition for Mr. Gibson.7

So the ruse of well, you can just go and8

expect a special exception is not something that he is9

willing to consider.  He believes that the license was10

issued properly.  It was thoroughly vetted.11

Therefore, he is in there as a matter of right and12

that's not something that he should give up just13

because the very minority of the community decides14

that they want to appeal his license.  Thank you.15

CHAIRPERSON GRIFFIS:  Excellent.  Thank16

you very much.  We do appreciate it.  Of course, this17

isn't the conclusion of the hearing, but it will be18

for this evening.19

A couple of quick things.  I want to thank20

everyone for their patience.  Mr. Green, I'm going to21

get to you, but as people are leaving the hearing22

room, I need you to be very careful as you are walking23

out the door.  There is work going on outside.  So go24

out the door carefully and there's probably stuff in25
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the hallway and such.  We have a lot of procedural and1

very important things to do before all of you leave,2

so don't be too hasty with others.3

Mr. Green, you had a question, procedural?4

MR. GREEN:  I would like to just make a5

statement, if I might, Mr. Chairman?6

CHAIRPERSON GRIFFIS:  Why?  You haven't7

presented your case.8

MR. GREEN:  I understand that.9

CHAIRPERSON GRIFFIS:  Okay.  10

MR. GREEN:  And I think that I have an11

opportunity to at least address the appellant, who has12

the burden of proof.13

CHAIRPERSON GRIFFIS:  Save it for when14

your case is ready.15

MR. GREEN:  But I don't think we should16

get to my case.  He has not met his burden of proof.17

CHAIRPERSON GRIFFIS:  Bring a motion, a18

preliminary motion when we reconvene this on the 25th19

of April, and that's the date we're going to be first20

in the afternoon at 1:00, 25 April.21

Attendant to that, there's a couple of22

things.  I've said, of course, please, be cautious23

when you leave.  Don't run into a ladder or electrical24

stuff or who knows what's going to fall from the25
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ceiling.  The other piece, in terms of your closing,1

I just want to make it clear if we reconvene this and2

we've got a lot to accomplish on the 25th, but it is3

a single person's ability to bring an appeal here,4

even though everyone in the world disagrees with them.5

And again, I'll reemphasize the fact that6

we don't weigh how many are here for and how many are7

against.  We're going right to substance, right to8

fact.  To that, we need to get to the facts.  You've9

been issued, the ANC has been -- is in receipt of a10

new document that is now being established as the11

permit document.  We're going to look for new12

calculations.  I would like those in as quickly as13

possible, so that we can all review them.14

I'm going to request that they be in seven15

days prior to the 25th.  We'll get all these dates and16

all the procedures and what should be submitted.  At17

that same time, I'm going to ask that your questions18

of cross examination of Mr. Haddad are submitted.19

Clearly, it's going to go directly to the testimony20

that he presented.  They should be concise questions21

and we'll get concise answers.22

Is he able to be back on the 25th?23

MS. BELLAMY:  I can check with his24

schedule.25
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MR. GREEN:  Yes.1

MS. BELLAMY:  I do want to ask,2

respectfully, that the distinction of queuing for on-3

site consumption and carry-out, we would like further4

clarification and direction on that prior to the 25th5

hearing, if that is at all possible.6

CHAIRPERSON GRIFFIS:  Let's take that up7

as another issue after I run through the litany of8

things that we're going to need submitted into the9

record.10

MS. BELLAMY:  Okay.  11

CHAIRPERSON GRIFFIS:  We'll get this all12

cleared up.  So with that, we're having the ANC submit13

recalculations.  I'm also going to -- and it will be14

the Zoning Administrator's case presentation, I'm15

certain of how they actually calculated and were able16

to issue the Certificate of Occupancy.  So how your17

witness produces that is fine.  However, it might be18

best if we have similar type scenarios, meaning, with19

a plan that's showing the areas designated and the20

percentage and the dimensions on it, rather than21

questioning it.22

That will lead us to a better ability to23

start answering that question and maybe distinguishing24

from past decisions and maybe not.  But we're going to25
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need something that's going to show us how we will fit1

this into the definition, which does go to percentages2

and square footages.3

Okay.  I also have what?  I have -- the4

Restoration Society was proposed to be called as a5

witness.  I'll leave the record open for a written6

statement of the Restoration Society as your witness7

or if they are pertinent, for you to call as a8

rebuttal witness, of course, it would need to rebut,9

obviously, anything else and we can leave it at that10

with your discretion.11

Board Members, what else am I missing?12

Very well.  If we don't have anything else, then --13

MR. LUNA:  There was the issue about14

whether Neil Stanley was to testify.15

CHAIRPERSON GRIFFIS:  Yes, yes.16

MS. BELLAMY:  I have a question.17

CHAIRPERSON GRIFFIS:  I've been working18

hard on getting subpoena powers, but the Council19

hasn't granted me that yet.  However, I think Ms.20

Mitten is very sincere in her request and I think it's21

a pertinent one.  If rather than having the times of22

us speculating on who did what or where, let's get23

them all here if they are available.  Mr. Green?24

MR. GREEN:  Yes.  As I indicated to Ms.25
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Mitten, it is my intent to sincerely convey her1

concerns to Mr. Stanley.2

CHAIRPERSON GRIFFIS:  Certainly.3

MR. GREEN:  Now, as to whether or not he4

can get here or will get here, you know, I don't have5

my 12 gauge, I can't force him, but I certainly will6

tell him.7

CHAIRPERSON GRIFFIS:  Well, tell him who8

asked.9

MS. BELLAMY:  Now, just --10

MR. GREEN:  I certainly will.11

MS. BELLAMY:  -- in the likely scenario12

that Mr. Stanley may not be able to make it and Mr.13

Crews may have another cold, is it possible that Dr.14

Canavan could come?15

CHAIRPERSON GRIFFIS:  It's up to the16

Government on how they are going to protect their17

decision.18

MS. BELLAMY:  Um-hum.19

CHAIRPERSON GRIFFIS:  I can't distinguish20

that.21

MS. BELLAMY:  Okay.  22

MR. GREEN:  Mr. Chairman, I just want the23

Commission, I mean, the Board to know that it is my24

intent to convey the concerns of the Board to all the25
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parties who have been mentioned.1

CHAIRPERSON GRIFFIS:  Good.  Okay.  2

VICE CHAIR MILLER:  I just want to say3

that when you talk to Mr. Stanley, I mean, we may not4

even have had an appeal, perhaps, if the right5

drawings were given to the ANC, so, please, convey6

that.7

MR. GREEN:  I can't speak to that, but I8

will.  Again, I will convey all of your concerns to9

the appropriate parties at the Department of Consumer10

and Regulatory Affairs.11

CHAIRPERSON GRIFFIS:  Good.  What else?12

Anything else that we need?  Very well.  Let me answer13

any procedural questions.  We're going to run through.14

Again, we're starting on the 25th of April at 1:00.15

You will be called first in the afternoon.  We have16

another substantial appeal that day.  We're fitting17

this in and luckily, because a case has fallen off our18

schedule.  I would anticipate that we would start up19

with DCRA's case presentation, cross and then we'll go20

to closings if I haven't missed anything on that.21

Mr. Moy, on that Tuesday prior by 3:0022

which would be, if I'm not mistaken, the 18th?23

MR. MOY:  That's correct, Mr. Chairman.24

CHAIRPERSON GRIFFIS:  On the 18th of April25
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we'll have the submission into the record of the1

documents that we have requested.  We would like if --2

we would strongly urge that the Zoning Administrator's3

case presentation also be submitted by then, so that4

the Board would be able to assess.  We can also5

obviously expedite the hearing if we all have that6

information in front of us, as well as the ANC having7

it to prepare any cross questions that they might8

have.9

That's all I have in my notes.  Let me10

ask.  Is there any clarifications I can provide?11

MS. BELLAMY:  Well, I guess what is still12

on the table is the further articulation of what on-13

site consumption or the spirit and intent of on-site14

consumption means within the definition of the 1015

percent queuing.16

CHAIRPERSON GRIFFIS:  You're looking for17

us to clarify that?18

MS. BELLAMY:  Um-hum.19

CHAIRPERSON GRIFFIS:  Well --20

MS. BELLAMY:  I think, you know, they21

could be interpreted two ways, people who are there,22

on-site consumption for carry-out or people who are23

there, on-site consumption just to be there for dine-24

in solely.25
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CHAIRPERSON GRIFFIS:  Understood.  Yes,1

quick clarification.2

MS. BELLAMY:  So I think there is still a3

little bit more clarification that needs to be made4

within that term, on-site consumption, because if you5

take it to mean just people there eating-in --6

CHAIRPERSON GRIFFIS:  I understand where7

you're going and here is the situation.8

MS. BELLAMY:  -- then all restaurants are9

presumed fast foods.10

CHAIRPERSON GRIFFIS:  Two points to that.11

One is you may want to have and somehow elicit the12

Zoning Administrator to address that.  Two, the only13

way we will clarify, the only way we can clarify, this14

Board, is in our order.  So what we will need to do is15

hear all the arguments.16

If you think that's a critical case, and17

you have made some of those statements now, we will18

take that under advisement.  If the Board goes in the19

direction, then the issuance of an order addresses20

that.  That will be our clarification.  Other than21

that it's a single Board individual making a statement22

that is not full on the record.23

MS. BELLAMY:  Okay.24

CHAIRPERSON GRIFFIS:  Anything else?25
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Everyone clear?1

MR. MOY:  Mr. Chairman?2

CHAIRPERSON GRIFFIS:  Yes, Mr. Moy?3

MR. MOY:  If I may, if staff may just for4

the staff's clarification, would the new filings and5

new calcs and -- is the Board desiring any responses6

or will that be taken care of at the next hearing?7

CHAIRPERSON GRIFFIS:  Absolutely.  This is8

going to be taken care of at the next hearing, which9

is why we would like it ahead of time.10

MR. MOY:  Good.11

CHAIRPERSON GRIFFIS:  Good.  Anything12

else?  Any other clarifications?  Very well.13

MS. BELLAMY:  Thank you.14

CHAIRPERSON GRIFFIS:  I thank you all very15

much, appreciate it.16

MR. GREEN:  Thank you, Mr. Chairman.17

CHAIRPERSON GRIFFIS:  Thank you.18

MR. GREEN:  Members of the Board.19

CHAIRPERSON GRIFFIS:  And have a great20

evening.  We'll see you on the 25th.  Is there any21

other business, Mr. Moy?22

MR. MOY:  No, that completes the evening23

session.24

CHAIRPERSON GRIFFIS:  Very well.  With no25
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further business for the Board, let's adjourn this1

session.2

(Whereupon, the Public Hearing was3

concluded at 7:30 p.m.)4
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